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Phdosophers ond legel scholars kave long debated the means by
which decisions of an mdependent jadiciary can be reconciled with
democratic ideals. The problem of justifymg judicicl decisions is
particularly ecute in “herd ccses,” those cases im which the resull
is not clecrly dictated by slatule or precedent. The positivist iheory
of cdjudication — thet judges ®3¢ their discretion lo decide herd
cases — feds to resoloc this ¢7.mma of judicial decisionmaking.
Professor Drworion hes been c= efective critic of the positrrist
position cnd @ this essTy ke provides cn cliernaiive theory of ed-
judication that is more comsistext with democratic idecls. He first
posits o distinciion between arguments of grincitle crd erguuicris
of policy end suggesis that decisions &1 kard cases should be cnd ere
basel om arguments of principle. He tken Jlustrotes kow this dis-
tinction is used in cases involving constiutional prowisions, statutes,
cnd common low precedents. A

; HIS essay is a revised form of an inaugural lecture given

at Oxford in June of 1971. I should like to repeat what 1
said then about my predecessor in the Chair of Jurisprudence.
The philosophers of science have developed a theory of the growth
of science; it argues that from time to time the achievement of a
single man is so powerful and so original as to form a new para-
digm,-that is, to change a discipline’s scnse of what its problems
are and what counts as success in solving them. Professor HLA.
Hart's work is a paradigm for jurisprudence, not just in his coun-
try and not just in mine, but throughout the world. The province
of jurisprudence-is now the province he has travelled; it extends
from the modal logic of legal concepts to the details of the law of
criminal responsibility, and in each corner his is the view that
others must take as their point of departure. It is difhicult to

‘.

think of any scrious writing in jurisprudence in recent years,

certainly in Great Britain and Amcrica, that has not cither
claimed his support or taken him as a principal antagonist. This
¢ssay-is no cxception,
His influence has extended, I might add, to form ell a
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"gubstance. His clarity is famous and his diction contagious: other
legal philosophers, for example, once made arguments, but now
«e only deploy them, and there has been a perfect epidemic of
absent-mindecness in imitation of the master. How sball we ac-
count for this extraordinary influence? In him reason and pas-
sion do not contend, but combine in intelligence, the faculty of
making clear what was dark without making it dull. In bis hands
clarity enhances rather than dissipates the power of an idea. That
is magic, and it is the magic that jurisprudence needs to wortk.

* = *

. INTRODUCTION

A. The Rights Tkesis

Theories of adjudicatic;n have become more sopbistic:ited,.but
the most popular thecties still put judging in the shade of legisla-
tion. The main outlines of this story are familiar. Judges should
apply the law that other institutions have made; they shou.ld not
make new law. That is the ideal, but for different reasons 1t can-
not be realized fully in practice. Statutes and common law rules
are often vague and must be interpreted before they can be ap-
plied to novel cases. Some C2ses, moreover, raise issucs sO novel
that they cannot be decided even by stretching or reinterpreting
existing rules. So judges must sometimes make new law, either
covertly or explicitly. But when they do, they she'l “‘act as dep-
uty to the appropriate legislature, enacting ‘the ‘law that they
suppose the legislature would enact if seized of, "he problem.

That is perfectly familiar, but there is buric | in this common
story a further level of subordination not always noticed. When
judges make law, so the expectation runs, they will act not only
as deputy to the legislature but as a deputy legislature. They will
make law in response to evidence and arguments of the same char-
acter as would move the supecior institution if it were acting on

its own. This is a deeper level of subordination because it makes
_any understa=ding of what judges do in hard cases parasitic on
a prior understanding of what legislators do all the time. Th
deeper subordination is therefore conceptual as well as politica

Tn fact, however, judges neither should be nor are deputy
legislators, aad the familiar assumption, that when they  be
yond politica!-decisions already made by somncone clse th
legislating, is mislcading. It misscs the importance of 2
r:ncnta'd distinction within political theory, which I shall now intro-
duce in a'crude form. This is the distinction between arguments
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