Hec Gromae—
& M'{)\c,? So /Mu—fr-?

————

-~

1
The Legal Framework:

Institutional Normative Order

Introduction

g

The great juri H;ms K » who spent much of his life trying to clarify the concept
‘norm’ and the ought that is the verbal sign of normative uterances, once

’

remarked, almost despairingly, that the ‘world ¢ of _the ought’ is a_grear mystery’. In
Scandinavia, the disciples of Axel Higerstrém doubted that any sense at all w.-;d be
made of the ought. Said Karl Olivecrona of Lund: ‘A mystery it is and a mystery it
will remain forever.’! There continues to be controversy over the issue of properiy
'

—CCOUMNTING {or normative elements in human thought and activity. It is 2 difficu
thing to say just how (or if) a degree of order can Bc achieved in human !nes, both
individually and socially, by upholding and following normative requireménts.

The basic idea of this book (and of companion volumes that will appear in the

following years) is that no ithin normative orders, of which 'some are,
and some are not, @stititional in chara A principal example of institutional

normative order is law as this appears within contemporary states—municipal posi-
tive law. But this is by no means the only example, and it is illuminating for the
purposes of reflection on the state to contemplate municipal positive law as a species
of a_genus, contrasting it with other species in the same genus. It is also of interest
to compare and contrast morality as nop-institutional-erder with law in its institu-
tional character, and to contrast politics as institutional but not normative with law
as both institutional and normative. These are fundamental contrasts for the present
work, and this chapter works through them. R o
At any given time, any one of us has an idéa of the world as it is now./But this is
for the most part a broad and vague idea, with exactness and detail only in the
contemporary foreground of perception and thoughs. Television, radio, newspapers,
and other media keep us broadly informed abourt what is going on, though our atten-
tion is confined to particular subjects that 1 interest us. Our awareness of history and
geography lec us locate ourselves somewhere terrestrially in “the context of some
narrative awareness of our present time in its continuity with past events, either
directly recalled or spoken to in some memories or texts or reports available to us.
Our own idiosyncratic understanding of the natural and social sciences gives us a

1 See Olivecrona, Law as Fact, 15t edn. (London: Humphrcy Milford, Oxford University Press,
1939), at p. 21. ‘It is impossible to explain ratxonally how facts in the actual world can promx;c effecrs in
the wholly different “world of the Ought”. At one time Kelsen declared bluntly thac this was in fact “the
Great Mystery”. That is to state the matter plainly. A mystery it is and a mystery it will remain forever
The reference is to Kelsen, Hauptprobleme der Staatsrechsslehre (Tibingen: J. C. Mohr, 1911), 441.
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ought to be, or the way it ought to go on, I can be fairly certain whar these commit-
ments :?d" up to. In this way, I can have greater certainty about thé ‘ouéh; than
about the ‘is’) I can know better how the world ought to be (assuming my commit-
ments are valid ones, and ignoring for the moment the question of what, i?amthing.
validates such commitments) than I can know how it actually is. So far as concerns

the positive law of the country I am thinking of. the rules in its statue book are nearly

all cast in universal terms (‘No one shall . . .", “Whoever is in-sueh-zme a situ-
ation shall be liable/entitled to . . ., and so on). Théir universalicy entzil that.

assuming I have a correct grasp of valid norms of the envisaged system of law, [ can
know with considerable certainty how things ought to be according to that system.
This is so, even when I can never be so certain how things are or have been in the
territory for which the law is valid. R

Let us therefore acknowledge that th however pu:zzling we may some-
times {ind it at the deepes: ontological level, has at least the r»_bll;tL)on‘e' of
clarity and certainty that the ‘is’ often lacks. Nevertheless, all Mircly silm; le.
In a concrete situation I may wonder what come person (perhaps myself) ought 1o
do or to have done, and m=y with some con/idence conclude t):2t the case is covercd
by a relevant norm. For example, ‘thou shait not kill’ governs the case whent] feel
myself getting furiously angry towards Jim, and ‘promises ought to be kept’ géverns
the promise I made to Fred that is now due for performance. So I judge I oughit here
and now to calm down and avoid falling into some murderous impulse, or there and
then to do the promised service. Or I may take a single simple norm like the no-
killing one or the promise-keeping one, and reflect on it as in some way cleacly valid
for some context or jurisdiction. Yet it does seem to be the case that no such single
normative judgement or proposition really makes sense on its own or in isolation. It
is in its fitting together with a whole bundle of other norms that it makes sense.
Especially in the context of the particular judgement—‘what ought to be done or to
have been done?’— or deliberation—‘what to do now?’-—there may be many norma-
tively salient aspects of the situation, so that one’s judgement or conclusion all things
considered has taken account of more than one norm in its bearing on the siguation.
In this sense, normative judgements and deliberations do not relate to or presuppose
or derive from single isolated norms. Rather, they depend on some larger conception
of normative order, about the way things ought to be and ought to go on, taking the
whole range of events things and possibilities as they appear to us at any particular
time and place. This prompts an inquiry into the idea of ‘normative order’.

——

Normative order

Normative order is a kind of ideal order. At any given time we may form a view of
the world as we think it is, including the set of ongoing human acrions and inten-
tions for action. We may st against that a view of the world as it could be or could

become, leaving out certain of the actions, leaving some actual intentions abandoned
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or unfulfilled, while other actions take place instead of those left out, and other
intentions are fostered and brought to fulfilment. A view of the world as it could be
ot could become is an ideal view of it. An ideal view may be constructed in terms
that rule out or imperatively exclude certain ways of acting on all occasions on which
such action might otherwise be contemplated, and that insist on or imperatively
include certain other ways of acting as always called for despite any contrary temp-
tation.?

There is a notorious ambiguity in the term ‘ideal’ and most of its cognates in the
various European languages. Sometimes we mean by it that which exists merely in
idea, that is, within ideas held by some person or persons, whether for good or ill or
in a neutral way. Sometimes, however, ‘ideal’ conveys the notion of a favoured or
even highly favoured idea. Normative order, of course, is ideal in the sense of the
favoured or preferred idea, not merely the neutral idea. Yet it falls short of any ‘best
of all possible worlds’ perfectionism. Normative order is practical, both in the sense
that it guides praxis, guides what we do, and also therefore practical in the sense of
practicable. It is an order that is envisaged as a practically realizable state of the world
given things as they are and persons as they are here and now; to the extent that itis
cealized. the world is a better, more satisfactory, world than if no such guideline were
envisaged or followed.

‘Norms’ are propositions that we formulate with reference to, and as singled-out
clements of, normative order. In primary form, they are either exclusionary provi-
sions (negative duties, prohibitions) that rule out certain ways of acting on all occa-
sions on which such action might otherwise be contemplated, or provisions of the
converse type (positive duties, obligations) that call for or insist upon certain ways of
acting as required of a person despite any contrary temptation, or countervailing
reason for action.

This is not an attempt to explain norms or values in terms of value-free facts, of
course. The notion of the ‘better’ or ‘more satisfactory’ buile into the account of
normative order as ideal order shows normative order to belong within, not inde-
pendently of, values as fundamental elements in all human consciousness.

Also essential to making sense of these concepts is the way in which the practical
concerns that which engages a person’s will. Merely to envisage a possible world
extrapolated from the actual one, even to think of it in some purely contemplative
way as better than the actual is not to cross over into the realm of the normative. A
steady commitment of the will to realization of some ideal order as a coherent and
realizable state of the world is what is required for that transition. The will directed
towards realizing a practicable, rationally coherent and humanly satisfactory ideal
order constitutes it as normative order. Only by reference to such an order is it pos-
sible to establish the difference of right and wrong in action. Those actions are right

3 Cf. G. H. von Wright, ‘Is and Ought’, in E. Bulygin e al. (eds.), Man, Law and Modern Forms « '
Life (Dordrechr: D. Reidel, 1985), 263 at 267-8, discussing norm-formulations and the use of the ought’

therein.
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rauds perpetrated, is to set terms for an ideal order,
but not one that stands absolutely apart from actuality, neither in terms of what is
commonly done, nor in terms of what are commonly asserted as principles of accept-
able conduct by others in our communities. l

Thus normative order does not stand in absolute contrast with actuality. Quite a
lot of what goes on is perfectly compatible with what is right from the point of view
of any reasonable moral attitude. Moreover, this is the case, at least in part, because
people share legal systems and moral attitudes or converge in the moral demands and
conceptions of moral order they endorse. The world as it is does not unfold inde-
pendently of human wills. On the contrary, the human world-as-it-is goes on as it
goes on through human choices and decisions. However imperfectly, these choices
and decisions reflect and conform to the conceptions of legal and moral rectitude
held by the choosing and deciding agents. So normative order as ideal order does not
by its envisaged contents or substance stand in any absolute contrast with the world
as it is. Indeed, our normative commitments come out of our response to the world
as ic is, our satisfaction or dissatisfaction with it as it is and as it goes on, and our
sense of the practicable alternatives to what does or might happen.

There are, it scems to me, three ways in which human beings come to an aware-
ness and understanding of normative order. Through nurture, socialization, and
education, we are exposed to and socialized into some common views of the right
and the wrong, and gradually led to an ability to be at least partly self-regulating
against the standing norms implicit, and parcly explicit, in this common view. Then,
in modern conditions, we fall into a series of rather institutionalized settings in
which rules are made even more explicit than in the general familial and social
milieu. For everyone nowadays this includes the experience of school, with compul-
sory attendance; for many, still, even in a secularizing society, participation to some
extent in a church, mosque, synagogue, or other structured religious observance
plays an important part. Nearly everybody participates in sports and games actively
or as spectator or as both, and expertise about rules of play and rules of t'mu'onal and
international competitions organized by officials and representative bodies is ar least
as widespread as knowledge and understanding of state-law. Thxrd!y: t'houg,h. state
agencies such as police and courts and in a more remote way other official organs up
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to and including parliaments and international agencies define one par(icularly
authoritative, explicit, and highly regulated normative order for us.

At the very least, our picture of normative order emerges out of heteronomous
orders, where others communicate norms to us and we learn to follow them, usually
under some external incentive. The idea that any of us could invent a whole moral
order for her- or himself is absurd; it is inevitable that we start from some learned or
acquired framework of practical thought, and gradually develop our own critical
awareness of it as something for which we take responsibility, and can adjust in the
light of what seems to us reasonable. Our learning experience is one geared to devel-
oping an at least partial autonomy.? What we learn is to monitor and guide our own
conduct against criteria of right and wrong that are conventional norms in some
cases and formally enacted rules in others.

In a fundamental way, though, the possibility of developing fully autonomous
judgement at the end of one's learning experience is that which makes intelligible the
very concept of normative order. The telos of moral development is the fully respon-
sible moral agent who takes responsibility for his or her judgements at all levels, and
whose volitional commitment to some ideal of order is categorical, not conditional.
Only a being that can act in a self-regulating way, judging between possible courses
of action through voluntary commitment to some rationally willed order, and seck-
ing to realize the willed order in action, can fully grasp the concept of ‘wrong’ action,
ot therefore the concept of right-as-not-wrong action. Only such a being can make
full sense of auxiliary verbs such as ‘ought’ or ‘should’. As Thomas Reid® observed in
controversy with David Hume.S these are terms that every moral agent understands,
but that are not definable in any terms simpler than themselves.

This account both presupposes and points towards reasons for believing the thesis
that autonomy is fundamental to morality. Conceprually, I would suggest, the idea of
autonomy that was sketched above is fundamental to any idea of normative order. For
in the last result only an autonomous being can respond through acts of volition to the
requirements of normative order. Normative order guides choices, but does not cause
them. Choices are voluntary responses to an idea of order, not conditioned rgflexes. On
the other hand, the concept of a rationally coherent order in which universalizable
principles find their place presupposes the agent’s exposure o some conventional or
institutional social ordering initially heteronomous in character from the agents point
of view. In the development of moral agency, heteronomy precedes autonomy.

Institutional normative order

Necessarily, normative order involves judgement. Being subject to a norm is being
liable to judgement by oneself and by others in case onc’s conduct does not match

4 Sec Jennifer Nedelsky, ‘Reconceiving Autonomy: Sources, Thoughts and Possibilities’, Yale Josrnal

of Law and Feminism, | (1989), 7, 8-9, 21-2. » ot
5 T Reid, Essays on the Active Powers of Man (Edinburgh: John Bell, 1788), essay V; sce Reid’s Essays

on the Powers of the Human Mind (Edinburgh, 1819), vol. 3, 578.
6 See Hume, Treatise, Book 11, part 1, scct. 1, final paragraph.




The Legal Framework: Institutional Normative Order 7

up to what is required. Particular norms are to be envisaged as fragments drawa from
a presupposed ideal order in the sense indicared, or as propositions formulated to
captuce the sense of that order in relation 1o 2 given type of situation. They are exclu-
sionary or mandatory prescriptions that posit some coutse of conduct as wrong, or
as obligatory. To engage with a norm as an ting subject is 1o judge what must be
done in a given context; to reflect in normative rerms upon one’s own or anorher's
conduct in a given seuing is to judge, against some envisaged norm, whether what
was done ought to have been done or aught not to have been done. The judgement
that an act ought not to have been done notmally entails s consequential ;'ud;cmcnt
af the measure of penitence or restitution, or of censure, thac is apt to the case. All
in all, to think normatively is to think judgementally. This is a general and signifi-
cant truth about all forms of normative order. : :
Judgement is sometimes purely personal and autonomous; somerimes it is conven-

tional and heteronome us, without being institurionalized. It can also, however, be

instiationalized, or, it vou will, organized. The first step towards this can be seen
l‘ ”~ . - s " . " M % w . f *

wheiever in a question involving two pariies, a third is asked to help. Such 5 third

party can be a relativelv impartial judge between two percons on whom some norm
impinges differentially. Heference to such an impartial third parcy can become # siand-
ing practice in a variery of situations. Thus over some range of topics, some persons
may acquire a standing role as judges, 1o whom reference may be made. It caih come
about that the judgement of such persons acquires mandatory force within some
normative order, in the sense thata person who wishes action taken in virtue of some
normative judgement must either handle the matter in a purely voluntary way, or
resort to compulsory action only under judgement of such a judge. Then appeals may
or may not be allowed; but once judgement is institutionalized, there has to be some
rule about the finality of judgement; a rule that it is obligatory to accept and carry out
the judgement of the ultimate court, and thac it is forbidden to take any further action
beyond thar ultimately authorized under the final judgement.”

Norms involve judgement, and judgement, as we noted, is either personal and
autonomous of in some measure institutionalized. Institutionalization of judgement
is a fundamental feature of the organization of normative orders. In one form or
another, it occurs in a wide variety of settings, through churches, sporting organiza-
tions, commercial guilds, and leagues, international organizations, and agencies; and
also, of course, paradigmarically in the state.

An inevitable effect of institutionalization of judgement, especially where there
comes into being a group or a corps of judges acting in a coordinated way under a
common structure of appeals, is that normative order must come to be conceived as
systemic in character. The system in question then necessarily possesses, as Teubner
and Luhmann point out, a self-referential quality.® For it has to be a question in any

7 Cf. Neil MacCormick, H. L. A. Hart (London: Edward Arnold, 1981), ch. 9.
8 See G. Teubner, Law as an Autapoietic System, tans. R. Adler and A. Bankowska, ed. Z. Bankowski

(Oxford, Basil Blackwell 1993), 13-24; N. Luhmann, ‘Law as a Social System', Northwestern Univ. Lau
Rev, (1989), 136 at 141-3.
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dispute what the governing norm is and how it is to be interpreted. Finality of judge-
ment entails final authority on the question what counts 4s 2 binding norm, and how
it bears on the case. What makes the judgement final is a norm of the normative
order that makes respect for judgements obligatory in every case. But the judgement
that such a norm, or any other norm, belongs to the order, is itself one which can
only be pronounced with final effect by an appropriate judge or court. And the sarne
postulated normative order is that which makes a given judge or court appropriate,
or (in the more technical term) ‘competent” to judge on the question.

Whenever this is so, it follows that, relative to any institutional normative system,
there is a way, conclusive within the system, for determining what counts as an
authoritative norm of the system, or a definitely established right or duty of some
person under the system. There is even a way of determining what counts as a person
under the system, and what kinds of practical social and business arrangements can
be set up with binding effect in the system.”? The way is, of course, that of recourse
to the judgement of those competent to judge. Otto Brusiin has remarked that,
although questions about sales or marriages matter to us in quite diverse ways in the
ordinary social milieu, what counts in law as a ‘sale’ or 2 ‘marriage’ is a question

“which the law-courts necessarily have ultimate authority to determine.!® And they
have associated authority to say what ulterior legal rights, duties, powers and the liké
follow consequentially upon the existence of a sale or a marriage according to law.
But which law-courts? Could there be merchants’ tribunals deciding about sales? Or
sporting tribunals deciding about the valid transfer through ‘sale’ of a footballer’s
contract? Or Church Courts deciding about marriages?

As we know, each of these is possible. There can be tribunals of many kinds, and
these can deal with similar questions affecting the same human individuals. Buc the
characteristic of an institutional normative order is that competent judgement in it
is conclusive within its own order, except to the extent that there is coordinated
cross-recognition of different orders. Such cross-recognition obtained between Pope
and Emperor in the Middle Ages,!! and obrtains between European Communities
and member-state legal orders today. Where a plurality of judgements each conclu-
sive within a particular order can be passed, the question is: “Which ought to
prevail?” As a question within a self-referential system, such a question is of course
self-answering, for the system’s agencies can never say other than that the system’s
norm ought to prevail. As a question for a person confronted by competing judge-
ments of substantially the same question in practically different senses, the issue is
which to respect, on grounds external to the self-referential answer provided by rival

? See MacCormick, ‘Institutions, Arrangements, and Practical Information’, Rasio Juris, 1 (1988),
73 2t 79-80
10 See Urpo Kangas, Oro Brusiin: der Mensch und sein Rechs (Berlin: Duncker & Humblot, 1990),
182.
'!' See Norman Davies, Eurepe: A History (London: Pimlico Press 1997), 336 ff. One can casily exag
gerate the stability of church/empire jurisdictional relations in 2 peried of considerable turmoil, but t
independence of canon law from secular law remains a striking fact.
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: question of law whether a purported 2ct of law-makine is
valid or not. The court which answers that question itself exercises a power of‘iud\ge,
ment defined and conferred by law. ol
In such a state there can also be an independent profession of legal science, analysing
the valid law, discussing the fimics of its validity, offering interpretations that display
some overall coherence and systematicity in the legal (normative) order conceived
as an ideal unity. This scientific construction of order and system is itself an act of
rational reconstruction! extrapolating from the given material. But in turn it is 2
reconstruction that reinforces the conception of law as a systemt’, and which posits
the systematic character of law as a guiding ideal for judges in particular, and also to
a degree for legislators and officials of execurive government. '

Law conceived as institutional normative order can thus come to be constitutive
of a law-state. However, as Kelsen pointed out, there are two possible ways to
conceive and represent the order as a working system. One way is a dynamic way.!¢
Here, the process of change through time is central, including the way in which legal
provisions themselves set the terms for valid change. This produces a representation
of the order with a special focus on the processes of norm-creation, and on the
processes of establishing institutional arrangements (contracts, trusts, and the like)
within private and lower-level public law. When we represent a normative order in
this dynamic way, we represent it in terms of the norms that regulate change, indi-
viduated as norms of competence, power-conferring rules, institutive rules of legal
institutions.

The other way is what Kelsen called a ‘static’ representation.!” Here, we represent
the order by individuating rules or norms prescribing duties, or conferring rights
cither permissive or beneficial. Sometimes, in an even more microscopi¢ way, we
simply individuate particular duties and rights, depending on the current focus of
attention. Bur this ‘static’ conception proves to be misnamed. For it concerns not
stasis, but rather momentary normative judgement, whether the judgement envis-
aged is that of a court seeking to determine a litigated question, or that of a citizen
engaged in practical judgement what to demand in a given setting, or indeed that of
a scholar trying to produce a coherent representation of some branch of the law. The

13 As the Greek erymology suggests, ‘autopoiesis’ is a characteristic ascribed to systems that ace
considered to be self-making and self-sustaining; for a full account, see Teubner, cited above n. 8.
4 See MacCormick, ‘The Ideal and the Actual of Law and Sociery’, in J. Tasioulas (ed.), Law, Vilues
and Social Practices (Aldershot: Dartmouth Publishing Co. 1997), 1-25. e ; :
15 Cf. Joxerramon Bengoctxea, ‘Legal System as a Regulative Ideal’, Archiv fir Rechus- und
alphilosophie, 1994), 65 at 70-8. :
Souf!fﬁslf:o]ﬁans Ps('zlicn, 7?/:: Pure Theory of Law, trans. Max Knight (Berkeley and Los Angeles: Univ. (

7 re Theory, ch. 4.
California Press, 1967), ch. 5. Pure Theory, ch
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rccc?gmtion of rights and ducies in chis practical-judgemental setting is in any event
an m.tellcc‘tual procedure different from that of seeking guidance abour the valid
excreise of normative power within a normarive order dynamically conceived; the
two interact and overlap, but are not the same. Law as normative order has two
aspects, the dynamic and the momentary. H. L. A. Harr sought to draw these
together into a single strucrure of ‘primary and secondary rules’, but there is 2 noto-
rious difficulty about the interconnection of his ‘rule of recoe
change’ and ‘rules of adjudication’.!® A proper representation of a legal system may
reasonably take one or other of several forms. depending on one’s practical concerns
of the time. Material which is characterized in one way in 2 dynamic perspective
takes a different shape when viewed in a momentary—judgemental perspective, There
is no single uniquely correct reconstruction of the raw material of law into a single
canonical form of ‘legal system. :

Law and politics, law and morality

The final task of this incroduction is to outline two distinctions, thac betwedn posi-
tive law and each of the two other realms of thought and action with which it’is most
intimately interrelated, politics and morality. For although interrelated and inter-
twined with these, positive law is nevertheless something clearly distinct concepru-
ally. It is a genuine third term, not simply an amalgam of the other two. Politics is
concerned with law—Ilaw making and Jaw reform, appointments to key legal offices,
maintenance of the forces of law and order, supporting the rulings of the courts. Yet
politics is not law, nor law politics, despite occasional assertions to the contrary from
the ramparts of Critical Legal Studies.!? Morality is concerned with law, with the
criticism of legal decisions and legal rules, with the issue of obligation to respect the
law, with the question of law’s claim to be genuinely normative, genuinely engaged
with the world of the ‘ought’. Yet morality is not law, nor is law morality, nor a sub-
department of morality, for all that this has sometimes been claimed by thinkers in
the tradition of ‘natural law’. For making the distinctions that it seems vital to make,
the key ideas are those of power, which seems to me especially focal for politics, and
autonomy,20 which seems to me definitive for morality. Let us see how these ideas
help with the distinctions sought.

Politics is a matter of power, of the actual exercise of power within human soci-
eties or communities, and of elaborating principles for the proper exercise of power.
Political power is the power to direct social agencies and individuals to cerrain

'8 Sce Ch. 6 below e
19 Sec D. Kennedy, A Critigue of Adjudication: Fin de Siecle (Cambridge Mass.: Harvard Universicy

Press, 1997), 133-57; M. Davies, Delimiting the Law: ‘Postmodernism’ and the Politics of Law (London and

Chicago: Pluto Press, 1996), 33-8. : '
20" This concept is mote fully explained and developed in MacCormick, ‘The Relative Heteronomy

of Law’, European Journal of Philosophy, 3 (1995), 69-85.

nition” with ‘rules of
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defined ends presumptively for the common good, to exercise control over availabl
goods (economic and non-economic) and to determine or influence their distribu
tion among persons and groups. This power is exercised over and among the
members of a reasonably identifiable society of people. Essential to it is power ¢
protect the society against serious interference from agencies external to it and from
subversive sub-societies or groups within it. The power that we have in mind here is
power-in-fact, not simply normative power; that is, power to make sure that some-
body in fact acts in a certain way, rather than power to bring it 2bout that sumebody
ought to act in a certain way. Political power is power-in-fact; but what is sometimes
termed ‘legal power’ is power of the other sort, normative power, power confined to
the realm of the ‘ought’.

Law interacts with politics in many ways; sometimes as ‘an object over and
through which political power is exercised; sometimes as a control upon the use and
abuse of power. But law is not itself constituted by the power-in-fact to effect social
change. Law is a form of normative order, setting patterns of right and wrong
conduct and conferring powers that are normative rather than coercive in their
intrinsic character. Nobody doubts that the United States Constitution conferred
and still confers the normative power to ban the manufacture, sale, and consump-
tion of alcohol for beverage purposes. If exercised, this entails that according to law
alcohol ought not to be manufactured, sold, or consumed for those purposes. The
experiment of the 1920s, however, proved that this legal normative power was not
conjoined with sufficient power-in-fact to change the drinking practices of
Americans. This sufficiently exemplifies the distinction 1 have here in mind—poli-
tics about power, law about normative order.

Cerrtainly, one might want to add that not every exercise of brute power is itself a
matter of politics. We are often inclined to contrast political with military
approaches to the solution of civil conflicts (e.g. in Northern Ireland or in
Chechnya). The difference is in the element of persuasion, negotiation, discourse.
Politics concerns the exercise of power through mainly peaceful discussion, persua-
sion, negotiation, within forms of government which at least purport to be directe
towards a pursuit of the common good in a way that could in principle win geer.]
consent among the population governed. Still, however discursive politics may be
the discourse remains one that relates to the obtaining and the exercise of powe
the sense defined. In its discursive aspect, politics has essential connections « !
morality. Morality in its most fundamental sense has to be grasped in terms akin w
those of Kant's Groundwork of the Metaphysic of Morals, and with some regard o
Jiirgen Habermas’s ideas on a ‘procedural’ account of the foundations of moral
reasoning.?! Morality concerns a normative order that is conceived to be valid inde-
pendently of political or other power and yet to be universal in scope, addressing

Q

2! See H. J. Paton, The Moral Law (3rd edn., 3rd printing, London, 1961), which is a commentary
on and translation of Kant's Groundwork of the Metaphysic of Morals; and J. Habermas, Betweern: Facts and
Norms: Coneribusions to a Discourse Theory of Law and Democracy, uans. William Rehg (Cambridge Mass.:
MIT Press, 1996).
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principles and rules held by persons . communities, often in connection with reli-

gious observances and wraditions. To show why this sense is less fundamental, one
: opisid I
need only ponder the question why these principles and rules have authority bver a

moral agent. One or other of only two answers is possible. Fither their authority
derives from the agent’s own willing commitment to them, or it derives from the
power, however crude or subtle, of comn 1 or disap-

wunity opinion and persuasior
hat keeps the individual in line. In the former case, they are incorporated in
ality through autonomous choice, hence conv

sal in application an
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subordinated to individual autonomy. In the latter case, individuals are subject, in
however diffuse and ill-defined a way, t the exercise of power by others, and the
rules of conventional morality are an element in the politics of community. [f we are
to understand morality as a distinct realm of thought and judgement, it can only be
through giving conceptual primacy to the discursive—autonomous conccptim,x of
morality.
Law has positivity. We look to law for answers to questions about what is
tory or no, permissible or not, within some determinate and institutional sphe
decision-making. Inside that sphere of decision-making, the given rules and
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ized under governments
| response

others apply norms chat are regarded
tion. States being recritorial political communities organ .
capable of wielding coercive power over individuals and groups and ir ;
external forces, the law of states is backed not only by opinion but also rl;'. .
things: first,

cive force of political power. But it is imp 5
the law of the state is not the only law that human beings have; secondly, the

Rechrsstaat is, as was argued already, that particular form of state in which the law
provides decisive and actually operative criteria for the rightful use of power. Such
states have empirically a greater durability than police-states or party-states. In law-
states, the exercise of governmental power is both limited and yet guaranteed by 1ajrv.
This can over time have a powerful effect in generating a popular sense of th.c.‘cht—
imacy of government, as a ‘government of laws not men’. Such a sense ofle'gntlmacy
does not flow from the mere existence of an effectively functioning sovereign state.
This further indicates that the legal and the political are not to be treated as identi-
cal however closely they interact in fortunate circumstances.

One manifestation of law’s positivity lies in the way in which, on questions of law,
there frequently seems to be a fact of the mateer, checkable by reference to publicly
sccessible sources. If a person wants to find out whether there is a maximum speed
limic on the roads of a country, or a maximum permitted level of blood alcohol for
drivers, there are sources to which one can quite easily look for an answer. Explicit
rules on such matters are to be found in pieces of legislation, frequently supple-
mented by pieces of subordinate legislation; and secondary sources such as legal text-
books or government publications about road traffic assist in identifying them.

On the moral question how fast it is right to drive, or how much if any alcoho!
it is morally acceptable to drink before driving, there is no interpersonally checkable
source establishing a quantitative limit. Such questions are capable of being setile:
only through moral discourse, weighing relevant arguments, and establishing <o s
erations relevant to the issue in hand. Their settlement from time to time a«,
on the conscientious judgement of a moral agent, whether or not in conforin
the conscientious judgement of other agents actually or potentially parricii -
the relevant discourse. Of course, it would be difficult to comprehend a cloim s
the norms of positive law in the state regulating alcohol consumption by diivers 2
irrelevant or weightless in a moral deliberation on the topic in question. But it would
be even harder to comprehend, far less accept, a claim that morally the enacted rules
could have the conclusive character they have within legal deliberation.

.Thc settled, positive, character of law is jurisdiction-relative.?? How fast one may
drive is a question differently answered in different places governed by different legal
systems under the jurisdiction of different organs or agencies. The fact of the legal

the coer-

ortant to remember these two

22 . .
N qu o fuﬂcl: besciinge v Of. this point, see MacCormick, ‘Comment [on G. Postema’s ‘The
Pr(::sr:ul;;l;)):ol(ol;.v;_‘d]}. in Ruth Gavison (ed.), fisues in Contemporary Legal Philosophy (Oxford: Clarendon
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mateer is a fact about some discrere legal system, and, where the law in qUF“iO_n is
state-law, the answer normally holds gc:'-hod o'niy in respect of the territory of the given
state. Sixty miles per hour is the A permitted speed on roads in zlj.e United
Kingdom other than designated ‘motorways’, on which the maximurn IS seventy
miles per hour. That applies, of course, only to roads in the United Kingdom regu-
'ated by the Road Traffic Acts. If 1 visic another country, such as Canada, I expect the
rules to be different, and even expressed in different units of measurement. There, 1
have to check on maxima in terms of kilometres per hour; and so on. In each juris-
diction, I look for some distinct piece of legislation (or other authoritative law-text)
that settles the matter within that jurisdiction.

Moral judgements, however personal and controversial, are not in this way rela-
tivistic. If I hold that driving above a certain speed is inherently dangerous to life
and limb, or wasteful of natural resources, and if I hold that humans ought not to
endanger each others’ bodily safety, or make excessive demands on non-renewable
resources, then I must hold thart speeding is wrong wherever it may cause danger
or use too much fuel. These judgements apply universally. No doubt they are
susceptible only to being supported with arguments in a moral discourse, without
any interpersonally authoritative source to check against; but in their own charac-
ter they are universalizable claims, not restricted by jurisdiction or territoriality.
Certainly, circumstances alter cases morally; but they do so in a universalizable
way. The truth of moral matters is not checkable by reference to established, public
and institutional sources. But their truth is an unrestricted and universal truch to
the extent we can establish it at all.

Here may rest the argument on the dual contrast of law with politics and with
morality. Law is both a normative and an institutional order, and this connects i
with the two poles of the contrast. As a normative order, it replicates certain featus
of morality, and connects necessarily to morality in certain ways. As an institutio o
order, it connects necessarily to politics and is in part constitutive of the poli:
while well-conducted politics is necessary to the maintenance of satisfactory s
of positive law, especially state-law.

Conclusion

I have tried to show in outline how to approach an understanding of law as institu-
tional normative order conceptually distinct from motality and from politics. By
focusing on an idea of institutional normative order, one negates the existence of any
analytically necessary nexus between law and state. Law is institutional normative
order, and state-law is simply one form of law, Conversely, the state is a form of terri-
torial political order with some internal pOW'Cr-Structu;C and power-relations, and
the law-state is simply one form of state. This opens the question what are the pos-

sible, and the proper, relationships berween scate and law. Such will be the question
pursued in the next chaprer.



