INTRODUCTION
Leslie Green

I. HART S MESSAGE

Law is a social construction. It is an historically contingent
feature of certain societies, one whose emergence is signalled
by the rise of a systematic form of social control administered
by institutions. In one way law supersedes custom, in another
it rests on it, for law is a system of primary rules that direct and
appraise conduct together with secondary social rules about how
to identify, enforce, and change the primary rules. A set-up like
that can be beneficial, but only in some contexts and always at
a price, for it poses special risks of injustice and of alienating its
subjects from some of the most important norms that govern their
lives. The appropriate attitude to take towards law is therefore
one of caution rather than celebration. What is more, law some-
times pretends to an objectivity it does not have for, whatever
judges may say, they in fact wield serious power to create law. So
law and adjudication are political. In a different way, so 15 legal
theory. There can be no ‘pure’ theory of law: 2 jurisprudence
built only using concepts drawn from the law itself is inadequate
to understand law’s nature; it needs the help of resources from
social theory and philosophic inquiry. Jurisprudence is thus
neither the sole preserve, nor even the natural habitat, of lawvers
or law professors. It is but one part of a more general political
theory. Its value lies not in helping advise clients or decide cases
but in understanding our culture and institutions and in under-
pinning any moral assessment of them. That assessment must be
sensitive to the nature of law, and also to the nature of morality,
which comprises plural and conlicting values.

These are the most important ideas of H. L. A. Hart's The
Concept of Law, one of the most influential works in modern legal
philosophy. Like some other important books, however, Hart's

is known as much by rumour as by reading. To some who kn
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of it, but do not really know it, the precis I just gave may sound
unfamiliar. What they have heard makes them wonder: doesn’'t
Hart think law is a closed logical system of rules? Doesn't he
think law is a good thing, a social achievement that cures defects
in other forms of social order? Doesn't he think laws are mostly
clear and to be applied by courts without regard to moral values?
Doesn’t he think law and morality are conceptually separate and
to be kept apart? And doesn't he think jurisprudence is value-
free. and that its truths can be established by attending to the
true meaning of words like law’?

The short answer is ‘no’, Hart does not think any of those
things. These garbled versions of Hart’s message have three
sources. The first is a difficulty familiar throughout philosophy:
the problems he addresses are complex, and the space between
truth and falsehood is often a subtle, or easily overlooked,
distinction. (For example: to claim that law and morality are
separable is not to claim that they are separate.) The second is
historical: after half a century, the book’s language and examples
feel socially, and sometimes philosophically, remote. Not many
of us would still refer to customary social orders as ‘primitive’,
or call an account of the nature of something an ‘elucidation’ of
its concept. The third has to do with the audience’s expectations.
Each book has, as they say, an ‘implied reader”: Hart’s is someone
who is philosophically curious about the nature of one of our
major pelitical institutions and about its relations to morality
and coercive force. That is not always his actual reader. Some
turn to jurisprudence looking for practical help—for instance,
they want to know how we should interpret constitutions, or
what kind of people to choose as judges. They imagine that a
book on the theory of law will stand to law as a bocok on the
theory of catering might stand to catering—a general ‘how-to’
applicable to a range of different occasions.

Hart’s book is clear enough to need no summary, but an
exploration of some of its themes might help guard against
misunderstandings like those. I'm going to examine his views
about the law and social rules, coercion, and morality, and then
briefly glance at some methodological points. I make no effort to
remain neutral: Hart's theory of law is correct in part, mistaken
in part, and, here and there, a bit obscure. But what follows is
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not an assessment. 1 highlight areas where people tend to go, or
to be led, astray, and I make critical comments on a few points;

but an appmisal is work for the reader.

2. LAW AS A SOCIAL CONSTRUCTION

Laws and legal systems are not matters of nature but artifice.
We might say they are social constructions. Does that mark any
contrast worth mentioning? Some think law is a social construc-
tion because they think everything is: ‘il w'y a pas de hors-texte’,
Derrida used to tease. Were that intelligible it would be irrel-
evant. Imagine someone said ‘race is a social construction’, only
to follow up by clarifying, ‘just like truncheons and prisons’. It
would be like being told God doesn’t exist, only to find out that
the interlocutor doesn’t believe in the existence of dogs either.
When I say law is a social construction, [ mean that it is one in
the way that some things are not. Law is made up of institutional
facts like orders and rules, and those are made by people thinking
and acting.! But law exists in 2 physical universe that is not
socially constructed, and it is created by and for people who are
not socially constructed either. Perhaps this is banal. One might,
to sound trendy, talk about the ‘social construction of etiquette’,
but there isn't much point, since everyone already knows that
manners are conventional.” They depend on common practice,
they have a history, and they vary from place to place. Isn't it
blindingly obvious that law is like that too? Well, consider this

famous summary of a Stoic ‘natural law’ view:

True law is right reason in agreement with Nature; it is of univer-
sal application, unchanging and cvcrlasting...[T]herc will not be
different laws at Rome and at Athens, or different laws now and in
the future, but one eternal and unchangeable law will be valid for all

nations and for all times. .. A

t See eg. John Searle, The Construction of Social Reality (Allen Lane, 1995);
and Neil MacCormick, Institutions of Law: An Essay in Legal Theory (Oxford
University Press, 2007).

» Cf. lan Hacking, The Social Construction of What? l._Harv.u'd University Press,
1999).

1 Cicero, De Re Republica 111, xii. 33, tr. C. W. Keyes (Harvard University

Press, Loeb Classical Library, 1943) 211
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This eternal and universal law isn’t something anyone made up
and, we are told, it isn’t something anyone can change. Natural
law is not a matter of will but reason. It is hard to find legal
theorists who still believe all of this,* but there are many who
believe some of it. Ronald Dworkin, for example, argues that our
law includes not only norms found in treaties, customs, constitu-
tions, statutes, and cases, but also moral principles that provide
the best justification for the norms found there.* On his account
the things justified by moral principles are socially constructed,
but the justifications themselves are not. It is important to bear
in mind that a justification is not an event; it is an argument.
Believing, or accepting, or asserting a justification are events.
But Dworkin does not say that law consists of the constructed
stuff plus things people believed to be, or accepted as, or asserted
to be justifications for it. He says it consists of the constructed
stuff plus moral principles that actually are justifications for it. 4 §
‘ou believe that it is sufficient for something to be law that it is,
or follows from, the best moral justification for something else
that is law then, just as much as Cicero did, you believe there is
law that owes its status to the fact that it is a requirement of ‘right

Since nothing we do can turna _justification that is sound

reason .
he existence

into one that is not, you are also committed to t

nnot change. And since whether a moral principle

of law we ca
knowing

justifies some arrangement does not depend on anyone
or believing that it does, there can be law—Iots of law—that
1o one has ever heard of. Depending on the prospects for moral
knowledge, there can be law that is not even knowable.

Hart’s approach rejects all that. Anything in the law is there
because some person or group put it there, either intentionally
or accidentally. It all has a history; it all can be changed; it is all
cither known or knowable. Some of our laws have good justi-
fications, some do not, and justifications do not anyway suffice
to make law. To do that, we need actual human intervention:

¢ Perhaps John Finnis comes closest, in his Natural Law and Natural Rights

(2nd edn., Oxford University Press, 2011).
s Ronald Dworkin, Taking Rights Seriously (Harvard University Press, 1973),
chap. 4; Ronald Dworkin, Law'’s Empire (Harvard University Press, 1986), chaps. 2-3.
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orders need to be given, rules to be applied, decisions to be taken,
customs to emerge, or justifications to be endorsed or asserted.
Legal philosophers often use an antique term to cover things
set by human interventions like that: they say they are ‘posited’.
Someone who thinks all law is posited is a legal positivist, of which
social constructivists are one kind. Not all positivists are social
constructivists, however. Hans Kelsen was not. He thought
that all laws are posited, but he also thought that every legal
system contains at least one norm that is not posited but only
‘presupposed’.® A legal norm, Kelsen said, exists only if it is
valid, where ‘valid’ means its subjects ought to conform to it. He
followed Hume and Kant in holding that there can be no ‘ought’
from an ‘is alone; hence, no social construction, or bunch of
them, can ever add up to a norm. If they are to produce norms,
fundamental [aw-ThaKing processes in a society must therefore
be presupposed to be valid. The original constitution needs to
have genuine authority or nothing below it does, so if we are to
regard materials created under its ground rules as law, we need
e original constitution is binding. Now, a
ent than a justification is. Kelsen
what law requires we need

to presuppose that th
presupposition is no more an ev
did not deny that if we want to know
to know what people have actually posited. But he argued that
if we want to know the product of their activities as law, then we

need to add something that is not social or historical. So while

Kelsen is a legal positivist he is not a social constructivist. That is

why he regards the ways we study socially constructed norms—

including sociological, psychological, and historical inquiry—as

‘alien elements’ in jurisprudence.7
Hart rejects Kelsen’s view, too.

neither a justification nor a presupposition but a so
tion that arises from pcoplc thinking and doing certain things.

Jurisprudence explains what this construction is and how it is
built up from more mundane social facts. Hart goes so far as to

$ The ultimate basis of law is
cial construc-

¢ Hans Kelsen, Pure Theory of Law (Max Knight tr., 2nd edn., University of

California Press, 1967) 193—205.

7 Ibid. 1.
5 See below, 2923, and Hart's essays ‘Kelsen Visited’ and 'Ke
Jurisprudence and Philosophy

of the Unity of Law’ in H. L. A. Hart, Essays in |

lsen’s Doctrine

(Oxford University Press, 1983).
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call his account of this ‘an essay in descriptive sociology” (vi).

That is probably going too tar. Itisan essay in analytic legal phil-
osophy, but it is one that draws on concepts that a theoretically
astute sociology of law could profitably use. The most important
of these is the concept of a social rule.

(1) Law, Rules, and Conventions

Hart came to think that rules are the most important building
blocks of law after rejecting an earlier positivist account found
in Hobbes, Bentham, and Austin. They thought that law is con-
ctructed from commands, threats, and obedience. A sovereign is
a person or group who enjoys the habitual obedience of most
others but does not habitually obey anyone else. Law is a general
command of a sovereign backed by threat of force.

In 1977 Michel Foucault said, “What we need ... is a
political philosophy that isn’t erected around the problem of
sovereignty. ... We need to cut off the King’s head: in political
theory that still has to be done.’’® News of regicide must not
have crossed the Channel, for Hart had long finished the job. In
Chapters III and IV he shows that not all laws are commands;
that a legal system need not have any person or group with the
attributes of a sovereign; that law continues after its creators
have perished; and that while threats can oblige people to do
things, they cannot create obligations to do them. At bottom,
what is missing from the sovereignty account is the concept of
2 social rule. Once we understand rules we will find that they

are the key to explaining many phenomena in law, including

sovereignty, poOwers, jurisdiction, validity, authority, courts,

laws, legal systems—and even, argues Hart, one kind of justice.
Law itself is a umion of social rules: primary rules that guide
behaviour by imposing duties or conferring powers on people,
and secondary rules that provide for the identification, alteration,
and enforcement of the primary rules. Among the secondary
rules, the ultimate rule of recognition has special importance.

s Parenthetical page references are all to this volume.
© Michel Foucault, “Truth and Power’ in his Power/Knowledge: Selected

Interviews and Other Writings, 19721977 (Colin Gordon ed., Vintage, 1980) 121.
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A customary practice of those whose role it is to apply primary
rules, a rule of recognition provides criteria of legal validity by
determining which acts create law. So the fundamental con-

stitution of a legal system does not rest on moral justifications
or logical presuppositions, but on_this customary social rule
created by ‘a complex. .. practice of the courts, officials, and
private persons’ (107). Hart suggests that the rule of recognition
in the United Kingdom is something like this, ‘“Whatever the
Queen in Parliament enacts is law". Parliamentary enactments
are law, then, not because of their moral credentials, or because
of any logical presupposition, but because an actually practised
customary rule recognizes them as such.

So law is constructed of social rules. What about rules

themselves? They too are social constructions, and Hart says
they are made up of practice. (This is often called the “practice
theory of rules’.) Customary rules have an ‘external aspect
in behavioural regularity: people act in a common Way.
(Depending on the rule, this may involve conforming to what
it requires, or applying it to others.) Rules also have an ‘internal
aspect’ involving a complex attitude Hart calls ‘acceptance’:
a willingness to use the regularity as a standard to guide and
appraise behaviour, especially to commend conformity and
criticize breaches, and to treat such commendation and criti-
cism as appropriate. Acceptance does not require apgroval; it
is not a matter of how people feel about the rule but of their
willingness to use it. People can accept rules in Hart’s sense
because they think they are good rules, or to please others, or
out of fear or conformism (56-7, 115, 257). If Milton is to be
believed, Satan could even accept a rule on the ground that it

is a bad one: ‘Evil be thou my good’. All that matters is that

people converge on a standard and use it as a guide to conduct

and in that way treat it as normative.

~The practice theory of tules is controversial. Let us notice
2 few difficulties, and then turn to Hart’s attempt to deflect
s a test for the existence of a rule

llowing and accidental or

certain objections. Hart want

that discriminates between rule-fo
purcly habitual patterns in behaviour, and he wants to explain

what it is for a customary rule to be obligatory or binding.
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However, the practice theory fails to deliver.” There are rules
that are not social practices (e.g. an individual’s rules); there are
accepted social practices that are not rules (e.g. the common and
accepted practice of surrendering one’s wallet to a robber rather
than resisting); and citing a rule can be offered as a justification
for one’s behaviour, not merely a sign that one supposes there is
some justification for it. None of this fits the practice theory.
Moreover, it is not clear that we need the concept of a social rule
to understand the idea of obligation: one can believe that one
has an obligation to purchase carbon offsets against air travel
without supposing there is a common practice of doing it.

In the Postscript to this book, Hart tries to meet such criti-
cisms by confining his account. Not all rules, he now admits,
are practice rules, but conventional rules are and they form the
basis of law. A rule is conventional provided ‘general conformity
of a group to them is part of the reasons which its individual
members have for acceptance...’ (255). The rule that one must
drive on the right is a convention because people wouldn’t
follow it if most others didn’t. The rule that one must not drive
when sleepy is not a convention in the relevant sense, because on
a road with lots of sleepy drivers you have more, not less, reason
to stay awake. Hart holds that the ultimate rule of recognition
is a convention: ‘[S]urely an English judge’s reason for treating
Parliament’s legislation (or an American judge’s reason for
treating the Constitution) as a source of law having supremacy
over other sources includes the fact that his judicial colleagues
concur in this as their predecessors have done’ (267). Law rests
on ‘a mere conventional rule of recognition accepted by the
judges and lawyers’ (267). We should delete the word ‘mere’
in the second formulation. It is not plausible to think that the
only reason officials conform to a rule of recognition (or other
fundamental rules) is that others do so. Recognition rules are
rarely believed to be wholly arbitrary (even if they are believed
to be arbitrary at the margins). In the United Kingdom, for
example, the supremacy of parliamentary statutes as a source of

n See Ronald Dworkin, Taking Rights Serionsly (rev. edn., Harvard University

Press, 1978) 48—38; Joseph Raz, Practical Reason and Norms (2nd edn., Oxford

University Press, 1999) 49—58.
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law miay rest, not only on a common practice of treating them as
supreme, but also on a belief that this practice 35 democratic or is
central to our culture. In the United States, the supremacy of the
Constitution may rest, not only on common practice, but also
on a belief that it sets up a just form of government, of that it
was ordained by wise people with whom it is important to keep
faith. Such beliefs do not have to be correct, and they do not
have to be uniformly shared, but some such beliefs are typically
present along with reasons based on common practice. What
is needed for a rule of recognition to be conventional in Hart’s
sense is that, whatever other reasons officials have for applying
it, they would not do so unless there was also a shared common
practice to that effect.

Allowing for this modification, there is another problem to
confront.’” The rule of recognition is an obligation- or duty-
imposing rule: it not only identifies the sources of law; it directs
judges and others to apply the law so identified. According to the
practice theory, a social rule imposes a duty if and only if (a) the
rule is believed socially necessary, (b) it is reinforced by serious
social pressure, and () it can conflict with the norm-subject’s
immediate self-interest (86-8). Are these conditions met here?
The conditions are factual, so in any given case we would need
to investigate. It does seem probable that courts and others will
chink it necessary to have settled tests for law, and that significant
deviation from these would be reinforced by serious pressure to
conform. (Imagine the reaction if, for example, a US district
court simply ignored all rulings of the Supreme Court, or started
to apply Sharia as a binding source of law.) But it is harder, in the
case of a conventional rule, to sce why condition {c) would be
satisfied. The more importanta conventional standard is believed
to be, the less temptation there is to non-conformity, assuming
it is known to be conventional. We could all drive on the left,
or on the right, but when there is 2 common practice there isn't
much temptation to break ranks and drive on the wrong side.

2 For other doubts about Hart’s argument on this point see Leslie Green,
‘Positivism and Conventionalism' (1999) 12 Canadian Journal of Law and
jur:;pmd’eme 35; and Julic Dickson, ‘Is the Rule of Recognition Really 2
Conventional Rule?’ (2007) 27 Oxford Journal of Legal Studies 373.
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A temptation to defect is characteristic of rules of other sorts,
especially those that support public goods that are subject to
free-riding. But when a rule is conventional, duty and desire
pull in the same direction; there isn't ‘the standing possibility
of conflict between obligation or duty and interest’ (87). As
I said above, judges may have preferences among recognition
rules, preferences that reflect views about legitimacy and so
forth. But if the predominant attitude of each were a desire to
run with the crowd, then the familiar sense of normative push
and pull we find with obligations would be unusual. On this
point, Hart came nearer the truth the first time round: breaking
ranks can be tempting, even for judges, but it is also an occasion
for criticism and serious pressure to conform. Alas, that also
holds where there is no rule at all, but only a reason of general
application. Debate about the precise characterization of social
rules therefore continues, and there are other options that could
fit within a broadly Hartian account of law." But neither the
simple practice theory, nor Hart’s conventionalist revision of it,

will work on its own.

(ii) The Reach of Rules

An independent source of doubt about a rule-based theory of law
has to do with its scope. Supposing social rules prove necessary
to understand legal phenomena, are they sufficient? They are
not, for several reasons.

The first is stressed by Hart himself. Not all systems of
primary and secondary rules are legal systems. The National
Hockey League has a system of rules: primary rules that
direct the conduct of players, officials, and the Commissioner,
together with secondary rules of recognition, change, and
adjudication that operate on the official rules. Yet the hockey

rules are not a legal system. (Of course, they are a lot like a legal

system; no onc denies that.) What is missing? Hockey rules

n For example: Joscph Rz, Practical Reason and Norms; Frederick F. Schauer,
Playing by the Rules: A Philosophical Examination of Rule-based Decision-making
in Law and in Life (Oxford University Press, 1993); Andrei Marmor, Social
Conventions: From Language to Law (Princeton University Press, 2009); Scott J.

Shapiro, Legality (Harvard University Press, 2011).
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are special-purpose: they regulate one game, whereas law can
regulate much of life. And the legal system regulates hockey,
including the hockey rules, but the hockey rules do not regu-
late the law. Hart further argues that, not only can law regulate
comprehensively, a system of rules is not a legal system unless
it actually does regulate a wide range of things including prop-
erty, agreements, and the use of force (193-200). Hart calls
this the ‘minimum content’ of a legal system, and he thinks
that since regulating that content promotes human survival,
and since human survival is (he assumes) morally good, all
legal systems are oriented to some sort of good. Hence, there
is no question of having a “formal’ test for legal systems. That
is one of the reasons why, as I said at the outset, it is mistaken
to think that Hart's theory represents legal systems as being
like some kind of formal system in logic or mathematics. And
this point packs an even bigger punch. Because nothing is
law that does not belong to some legal system, there can be no
purely formal test for law cither. Laws are rules that play a role
in a particular kind of normative system, one distinguished in
part by its content.

A second point leads to a clarification. Some writers think Hart’s
account is incorrect or incomplete because not everything in a
legal system is a rule. It is said that we find other kinds of norms
as well, for example, ‘standards’ or ‘principles"“ As we have seen
above (xviii), if these are supposed to pick out moral justifications
for laws then, on Hart’s account, they are not part of the law unless
they are somehow officially adopted or endorsed. But ‘standards’
and ‘principles’ are also in common use O pick out general legal

Srimsthat are Hexible or defeasible. Understood in this way, they
fit easily with Fiarts tneory. 10 Kfiow the bearing oF the law on
some issue one needs to know the net effect of many different
rules that intersect and may conflict, and there may be more than
Je way to resolve that conflict. That is one source of

one permissib

u A distinction between rules and standards is drawn in Henry M. Hart and
Albert Sacks, The Legal Process: Basic Problems in the Making and Application of Law
(W. N. Eskridge, Jr. and P. P. Frickey eds., Foundation Press, 19004) 130—41. A
distinction between rules and principles is drawn in Ronald Dworkin, Taking

Rights Seriously 22-8.
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defeasibility. Another flows from the fact that, as Hart explains in
Chapter VII, every rule is somewhat vague and open-textured.
There are cases to which it clearly applies and clearly does not
apply, but there are also cases to which it arguably applies, and a
lot of work, especially in appellate courts, involves arguable but
legally uncertain cases. Although legal indeterminacy in one sense
occurs at the margins of a rule, itisnota marginal phenomenon. It
is a feature of every legal system and of every rule in that system,
with the consequence that ‘a large and important field is left open
for the discretion of courts and other officials’ (136). Courts have
a special task in making authoritative applications of law, but they
also have another task they share with legislatures, that of creating
new law. Knowing when and how to use this law-creating power
is mostly not about applying rules of any kind; it calls for prac-
tical judgement. The role of courts in resolving indeterminacy
means that it would be misleading to develop a general theory of
law by looking only, or mainly, at the work of appellate courts,
or indeed any courts. Owing to a ‘selection effect’ one would be
over-emphasizing legal uncertainty. Many who find the very idea
of a rule too cut-and-dried to capture the fluid and controversial
character of law fall into this trap. They don’t notice the fairly
settled rules that constitute courts themselves, or the ordinary
legal rules that people use to determine what to do without going -
near courts at all. Drivers know that ‘Stop’ on a road sign means
‘Stop the car’, not ‘Stop blinking’. No one needs a judicial ruling
on the point, and this is a typical case of law in action.

A third point reminds us that not everything in a system of legal
rules is a rule of any kind. Section 6 of the UK Human Rights
Act 1998 says, ‘In this section “public authority” includes—(a) a
court or tribunal, and (b) any person certain of whose functions
are functions of a public nature. .. ? Is that a rule? It is a definition;
but perhaps a definition is a rule for using words? If so, it is a rule
that is not a norm, since it does not require or empower or permit
any action. The legal role of definitions is explained by showing
how they work along with rules that are norms, including the norm
in Section 1 of that Act: ‘It is unlawful for a public authority to
act in a way which is incompatible with a Convention right,” and

the remedies for unlawful action providcd elsewhere. This does
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tell people to do things (though implicitly: you need to know
what ‘unlawful’ means in a context like this). And this is also how
we should approach materials in law that are norms but are not
rules. For example, a judicial decision often ends with a particular
order: a directive telling someone or other to do something, or
pay something, or suffer something. A one-off order is nota rule;
it is an individual norm. It is practically impossible to govern by
using individual norms alone; but it is logically impossible to
govern without them. For courts to be able authoritatively to
determine people’s legal positions they need to issue rulings that
bind particular people.

Although rules are necessary to understand laws and legal
systems, they are therefore not sufficient. We also need to know
what the rules are about and what they are expected to do; we need
to know about other materials that fit together with rules, and we
need to know about legal decision making that is not rule-governed.
Hart spends more time on some of these topics than on others, but
A1l of them can be accommodated within the theory. Contrary to
1 common misunderstanding, Hart never says that law is simply a
matter of rules, or that rules explain all legal phenomena. Indeed,
he cautions against that error: ‘though the combination of primary
and secondary rules merits, because it explains many aspects of law,
the central place assigned to it, this cannot by itself illuminate every
problem. ... [It] is at the centre of the legal system; but it is not
the whole....” (99). There are many other things of interest, and

jurisprudcncc needs to take account of them.

3. LAW AND POWER

So we have this: law is a construction of social rules, which are
themselves constructed from practice. That may sound like a
rather complacent view of an institution that is, in the end, an
instrument of social control. What about conflict, coercion, and

power?
(i) The Division of Labour in Law

Hart argues against Austin's top—down. pyramidal view of law as
orders of a sovereign backed by threats. ltis widely acknowledged
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that that view was crude, but some may feel that it was salutary
and that Hart, while making legal positivism more subtle, loses
some of its punch. Law is not just about consensus and agree-
ment, it is also about conflict and disagreement.’® Now, if this
is the familiar claim that a lot of activity in appellate courts is
highly politicized and consists not of applying settled law but
settling arguable cases, there is no reason to dissent. We have
just seen how that fits Hart's theory. He does, however, require
a degree of consensus at other points if things are to get off the
ground: at least the rule of recognition needs to rest on agree-
ment about which activities make law. But whose agreement?
Here is Dworkin’s rendition of Hart's theory:

The true grounds of law lie in the acceptance by the community
as 2 whole of a fundamental master rule (he calls this 2 ‘rule of
recognition’).... For Austin the proposition that the speed limit
in California is 55 is true just because the legislators who enacted
that rule happen to be in control there: for Hart it is true because
the people of California have accepted, and continue to accept, the
scheme of authority in the state and national constitutions.™

What is wrong with that as an account of the ‘grounds’ of law is
obvious enough. Many people in California have no idea what
the ‘scheme of authority in the state and national constitutions’
amounts to: some are not even aware that there is a state constitu-
tion. There is also something wrong with it as an interpretation
of Hart’s theory. In a pre-legal society, social norms can exist
only with broad support. ‘In the simpler structure [before the
emergence of law], since there are no officials, the rules must be
widely accepted as setting critical standards for the behaviour
of the group. If, there, the internal point of view is not widely
disseminated there could not logically be any rules (117).
Customary rules require general buy-in. However,

_ where there is a union of primary and secondary rules. .. the accep-
cance of rules as common standards for the group may be split off from
the relatively passive matter of the ordinary individual acquiescing

s On other aspects of this theme see Jeremy Waldron, Law and Disagreement

(Oxford University Press, 1999).
 Ronald Dworkin, Law’s Empire 34.
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in the rules by obeying them for his part alone. In an extreme case
the internal point of view with its characteristic normative use of
Janguage (“This is a valid rule’) might be confined to the official
world. In this more complex system, only officials might accept and
use the system’s criteria of validity. The society in which this was so
might be deplorably sheeplike; the sheep might end in the slaughter-
house. But there is little reason for thinking that it could not exist or
for denying it the title of a legal system (117).

I have quoted this passage at length because the point it makes is
critical to understanding the nature of law and also the political
significance of the fact that law has that nature. Custom and
social morality, Hart notes, are immune to deliberate change;
they evolve only gradually. For a small and stable community,
they are fairly good ways of running things—throughout much

of private life that is how we normally run things—but large

and complex societies also need deliberate mechanisms of social
ControTtiarenable customs and other norms to be publicly ascer-
tained and to be changeable forthwith, by the say-so of the rulers,

tionalization: the emergence of specialized organs with power
to identify, alter, and enforce the rules. 1 he resulting division of
normative labour is 2 mixed blessing, bringing both gains and
costs: ‘“The gains are those of adaptability to change, certainty,
and efficiency ... the cost is the risk that the centrally organized
power may well be ased for the oppression of numbers with
whose support it can dispense, in a way that the simpler regime
of primary rules could not’ (202). So law is not universally good
or good without qualification. Its institutional character makes
certain gains possible, but it also makes certain costs possible,
costs that a society without law is unlikely to bear. Even short
of the limiting case Hart discusses above, a typical society under
law_depends less on a broad social consensus than it does on a
narrow official consensus.!” What the existence of law requires

b
by majority vote, or whatever. This is made possible by institu- B

i This skates over the question of precisely which officials matter, and of how
the role of ‘official’ should be characterized. Generally speaking, Hart means to
include at least judges and legislators, and ‘official’ takes a socio-political rather

than fcgal definition

y
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of the population in general is little more than acquiescence with
respect to the mandatory norms of the system.

There is, then, nothing cosy or communal about the
consensus on which law rests. It does not presuppose an agree-
ment on values; it does not exclude significant dissent in the
operation of law. And this shows why the romantic belief
that every legal system necessarily expresses the values of its
community is incorrect. Even a just and valuable legal system
can end up arcane, technical, and remote from the lives of those
it governs. Owing to the division of normative labour, law
runs a standing risk of becoming, in a word, legalistic. Every
legal theorist acknowledges that law is morally fallible. Hart's
special contribution here is in showing that some of the ways
law can fail are intimately connected to its pature as a social

e

institution.

(ii) Coercion and Power

The idea that law is essentially a coercive apparatus resonates
with the layperson’s view and has been popular in jurisprudence.
Hart thinks it mistaken. Every legal system contains some norms
that are not coercively enforced, and it is conceivable that a legal
system might be composed entirely of such norms (199-200).
What would be the point of canction-free law? The same as the
point of law with sanctions: to direct people how to behave.
Sanctions are the law’s Plan B. Plan A is that its subjects should
conform to it without further supervision. Where a need for
direction exists without a need for reinforcing motivation it is
not so uncommon to find laws without sanctions. The United
States Code, for example, contains norms telling people how
to show respect for the flag. (‘The flag should never be used
as a receptacle for receiving, holding, carrying, or delivering
anything.™) Yet it provides no penalties for breach of these
norms. Were human nature other than what it is, all legal norms
could be like that.

Even with human nature being what it is, many legal
porms are not reinforced by sanctions. One important class is
power-conferring norms, legal rules that create the capacity

# 4 US.C.§8(h)

————
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to change legal norms and statuses, for example the rules that
empower people to legislate, incorporate, contract, or marry.
Where the powers in question are voluntary (as these examples
generally are), people are free to exercise them or not at their
option. Someone who does not follow the law’s recipe for
legislating, incorporating, contracting or marrying fails to do
so, and the resulting ‘marriage’, for example, would be null and
void. But no one is punished for failing. Or should we say that
nullity is itself a kind of punishment and that these are, after all,
coercive laws? Hart explains why we should not: we do not have
cwo distinct things here, an order to do something and a sanc-
tion for disobedience. There is no order at all, and the ‘sanction’
is nothing other than the power-conferring rule itself. Kelsen
proposcd 2 work-around to save the coercion theory. He said
power—conferring rules are really only fragments of laws, so it
isn't surprising that the sanction isn’t found in them: they are
cucked away elsewhere in the legal system. There are sanction-
bearing rules requiring one to support one’s Spouse; what
the power-conferring rules of marriage do is tell us whether
someone has a spouse and, if so, who it is. One way Orf another,
it is all eventually linked back to coercion. Hart’s reply to this
move is revealing. He does not say that Kelsen’s reconstruction
is impossiblc or illogical. He says that it is unmotivated and at
variance with a methodological constraint on jurisprudencc:

The principal functions of the law as a means of social control are not
to be seen in private litigation or prosecutions, which represent vital
but still ancillary provisions for the failures of the system. It is to be
seen in the diverse ways in which the law is used to control, to guide,

and to plan life out of court (40).

There is no essentialist, ‘metaphysical’, apswer to the question
of how to divide up the legal material into individual laws; the
best approach is one that lets us understand law as it 1s for those
who actually use it, most of whom live outside courtrooms.
Power-conferring rules are thought of, spoken of. and used in
social life differently from rules that impose duties, and they are
valued for different reasons. “What other tests for difference in
character could there be?’ (41). This epitomizes Hart’s method.

1
<

To Holmes’s ‘bad man’, law is all about costs t© be avoided; to
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the lawyer it is all about possible and actual court cases (and legal
costs to be earned). Theories of law have been spun out of these
cyclopic viewpoints. They treat what is real but marginal as if it
were central. Whole dimensions of legal importance are left out
of their flat and reductive pictures.

All that is correct as far as it goes. However, if we want to
attend to all the ‘principal functions of the law as a means of
social control’ we must go further than Hart does here. It is
indeed a mistake to try to reduce power-conferring rules to
duty-imposing rules, or to represent nullity as a kind of sanc-
tion. But it is not a mistake to notice the ways that power-
conferring rules are bound up with social power. Why care
about coercion in the first place? One answer is connected to
responsibility: people who are forced by threat to do things are
generally not held responsible for having done them; their will
is overborne. Many legal penalties are not that severe, however
(short of persistent refusal to pay them]. Nonetheless, they still
affect people’s incentives, and that is true of POWET-COnterring
rules as well. Coercion is the hard edge of law’s power; the
incentivizing and expressive character of legal norms belongs

to 1ts soft edge.
Think again of the rules that confer the power to marry. They

do so subject to conditions. These used to include (and in some
places still include) restrictions on the race or sex of the people
one can marry. Marriages between people of different races, or
between people of the same sex, were legal nullities. Now, it
would be wrong, for the reasons Hart gives, to see this as a kind
of coercion, forcing people into heterosexual or homoracial rela-
tionships. No one need marry at all. So these laws were not like

criminal punishments for homosexual conduct, or like the fugi-

cive slave laws. Still, it was no accident or unintended by-product

of the relevant power-conferring rules {or the combination of

power-conferring rules and interpretation rules) that rendered

ges void. That was their purpose. Without resorting

these marria
hese laws attempred

to anything as crude as orders and sanctions t
to shape both individuals’ lives and the common culture. They
did so with some success. We need to bear this in mind when we

think about the functions of rules that Hart benignly refers to as

——————_ ———_
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providing ‘facilities”. Not all laws are coercive, but non-coercive
laws do something that coercive laws also do: they express and
channel social power. They can do it through their content and
‘hrough more general features. Voluntary powers, for example,
parcel out legal control to those who are capable of exercising
their will; individual powers parcel it out to individuals. That
may not force anyone to do anything, but it does shape the social
world in ways that are not only predictable, but often intended
by those who create and apply such laws.

4. LAW AND MORALITY

A central problem in this book involves the pluriform relations
between law and morality—both customary, or ‘social’ morality
and ideal, or ‘critical’, morality. Hart is famous for insisting on
some kind of disjunction between law and morality—people
who know nothing else about his theory know that he holds,
as he put it in his landmark Holmes Lecture, that ‘there is no
necessary connection between law and morals’.”® We have already
seen above, in 3 (i), why law need not reflect the moral values
actually endorsed by the population it governs. But what about
the moral values that should govern them? Does Hart mean to say
that there is no necessary connection here either? In The Concept
of Law, he sometimes formulates the thought differently. At one
point he describes the core positivist thesis as holding that, ‘it
is in no sense 2 necessary truth that laws reproduce or satisfy
certain demands of morality’ (185~6). That seems narrower: it
is possible that there are necessary relations between law and
morality that do not require that all laws ‘reproduce or satisfy’
sound moral standards.

Hare's first, broader, formulation found little favour, not even
amnong those who share his view that law is a social construction.”
Surely it is not just a contingent matter that law and morality

2 H.L. A. Hare, ‘Positivism and the Separation of Law and Morals’ (1958) 71
Harvard Law Review 593, 3t 601 n. 25.

* See john Gardner, ‘Legal Positivism: 5% Myths', chap. 2 of his Law as a Leap
of Faith (Oxford University Press, zo12); and Leslie Green, "Positivism and the
Inseparability of Law and Morals' (2008) 83 New York University Law Review 1035.
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both regulate human conduct? A system of norms that had
nothing to say about how we should live would not be legal
norms, and they would not be moral norms either. That suggests
one necessary connection between law and morals; there are
others. In fact, Hart’s mature theory actually endorses two more
interesting necessary connections between law and morality, one
via the purpose of law and the other via a putative connection
between law and justice. It also allows for a contingent connec-
tion between law and morality that many other positivists are
reluctant to credit. These three claims are as important to Hart’s
theory as either version of the disjunction thesis. But only the
first of them is clearly correct.

(i) Law’s Purpose

Law is not just a system of rules; it is a system that serves various
purposes. Thomas Aquinas thought law also has an overall purpose
for it is, he claimed, ‘an ordinance of reason made for the common
good’.?’ Modern suggestions along these lines include the idea
that law is made for guiding conduct, or for coordinating activ-
ity for the common good, or for doing justice, or for licensing
coercion.? These claims should be understood, not as suggestions
about possible ideals for law, but about constitutive aims of law.
The basic idea is that a system of social control that did not have
these aims would not be a legal system, just as an institution that
did not aim at the pursuit of knowledge would not be a univer-
sity. Having constitutive aims does not establish any connection
with morality. That depends on what the aims are. No appliance
is a dishwasher unless it is for washing dishes, and its capacity
to wash dishes is one of the main criteria for judging whether
a dishwasher is good. Washing dishes is not normally a morally
significant activity, however, so agood dishwasherisnota morally
good dishwasher. The above suggestions for a constitutive aim of

2 Summa Theologica I1-1, g. 90 a. 4.

# Guiding conduct: Lon L. Fuller, The Morality of Law (rev. edn., Yale
University Press, 1969); coordinating activity: John Finnis, Natural Law
And Natural Rights (Oxford University Press, 198c); doing justice: Michael

Moore, ‘Law as 2 Functional Kind,' in R. P. George ¢d., Natural Law Theory.
1 ]

Contemporary Essays (Oxford University Press, 1993

Ronald Dworkin, Law's Empire 93

221; acensin coeraion

9
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law vary from the morally charged to the morally neutral. Doing
justice is morally good; guiding conduct is morally neutral; and
licensing coercion is morally ambiguous.”

The connection to morality also depends on how far the
constitutive aim succeeds. Hart’s argument in Chapter IX assumes
that human survival is morally good, and that a normative system
that did not aim at it would not be a legal system. It also holds
that, for a legal system to exist, it must actually deliver the goods,
if not to everyone all of the time, then to some people much of
the time. Generally speaking, however, a thing with a constitu-
tive aim gets quite a lot of latitude before we disqualify it as a
member of the relevant kind. A dishwasher that is defective or
broken is still a dishwasher, provided that, if modified or repaired,
it would have some capacity to wash dishes. The same holds for
legal systems. Unified sets of laws that are very defective at doing
what laws are supposed to do can nonetheless count as a legal
system. This follows from the fact that to aim at something does
not require succeeding at it.

In his last reflections on this problem, Hart seems no longer
to think that law need even aim at survival. He joins Max Weber
and Hans Kelsen, who deny that law has an interesting consti-
tutive aim of any kind. (Kelsen said ‘law is a means, 2 specific

eans, not an end’.**) Hart writes, ‘I think it quite vain to

social m
es beyond

seek any more specific purpose which law as such serv
providing guides to human conduct and standards of criticism of

such conduct’ (249). No mention of survival here. But perhaps

Hart is not withdrawing his earlier claim that law has the

purpose of promoting survival, or other purposes. Perhaps he is
denying that law can be identified by any such purposes—there
is no purpose that is both universal among and unique to legal
systems. Law may have the aim of promoting survival; it may
have the aim of guiding and appraising conduct. Neither will

13 Does licensing coercion mean ‘providing a justification for such coercion
as is going on’; or ‘ensuring that no coercion goes on that is not _iu,r,‘f:f.;'. or
‘coercing people when it would be justified to doso'?

s Hans Kelsen, General Theory of Law and State (A. Wedberg tz,, Harvard

University Press, 1949) 20.
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distinguish law from things like custom, religion, and morality;
on the contrary, they are points of overlap. Law and morality
attend to similar tasks; they do so for related reasons; and they
use some similar techniques.

(ii) Law and Justice

In Chapter VIII, Hart defends a surprising connection between
law and morality. The argument associates rule-following with
justice, through the idea that, in both, like cases are to be treated
alike. By the practice theory, general rules cannot exist unless
they are conformed to or applied with some constancy. But
constancy, Hart says, is itselfa kind of justice: ‘[T]hough the most
odious laws may be justly applied, we have, in the bare notion of
applying a general rule of law, the germ at least of justice’ (206,
cf. 160). It follows, then, that every existing legal system does
some justice. Not, to be sure, ‘substantive’ justice. Steady applica-
tion of an odious law in no way compensates for or mitigates its
odiousness. But it nonetheless produces justice in the application
of law, or as some say ‘formal’ justice.” This requires that a law
be applied to all and only those who are alike in the ways that
the law itself regards—rightly or wrongly—as relevant to their
treatment under that law. And the requirement covers every law,
even those that are ‘hideously oppressive’, or deny to ‘rightless
slaves’ the minimum benefits of any functioning legal system.*
I've quoted Hart’s words about how bad law can be (‘odious’,
‘hideously oppressive’, etc.) to make clear that his ‘germ of
justice’ thesis is a bold one. Constancy in application can seem
sensible if one is thinking of laws that are only mildly unjust;
say, laws that are over- or under-inclusive with respect to their
justifying aims. (A norm prohibiting anyone under 17 from
driving allows too few of some, and too many of others, to
drive.) Perfection is not to be had, however, and there are
plenty of reasons for steadfastly applying laws that fall short

35 David Lyons criticizes it under that label in ‘On Formal Justice’ (1973) 58 Cernell
Law Review 833. Matthew Kramer defends it under the better label of ‘constancy :
Matthew Kramer, ‘Justice as Constancy’ (1997) 16 Law and Philosophy 561.

36 1. L. A. Hart, Positivism and the Separation of Law and Morals’ $93, at

626.
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iy modest ways. But that will not establish Hart’s case. He says
that it applies also to odious Jaws and that even when we allow
substantive justice——or equity, or mercy, or sanity-——to win
out, we do so in the recognition that we have lost something
valuable along the way: we have been unjust in at Jeast one
respect.

There is something odd in this idea of ‘formal’ justice. After
all, not everything that has the form of justice is a form of justice,
any more than everything that has the form of a camel is a camel.
Worse, norms of justice and norms of injustice need not differ in
their forms.”” The norm ‘men and women are to be paid equally
for work of equal value’ is a norm of justice. The norm ‘men
nd women are to be paid unequally for work of equal value’
is a norm of injustice. They have the same form. What about the
norm, ‘Apply every rule to alland only those covered by it’? That
has the same form as ‘Be friends with all and only those people
you have already decided to befriend’. Is the second a norm of
justice? It seems clear that we can't tell whether a norm is a norm
of justice, or injustice, or neither, on grounds of its form alone.

Imagine the case of a judge working in a legal system where
adultery is to be punished by stoning a convicted woman to death.
Is there any reason to apply this law to everyone covered by it?
Perhaps in special cases: his life may be in jeopardy if he doesn’t;
to refuse may cause riots and the killing of even more women; he
may apply it on one occasion in order to secure his credibility long
enough to more effectively attack it on another occasion. But is
there a reason to be steadfast in the application of such a law on
4l occasions? Here we need more than the principle nulla poena sine
lege. That tells us not to punish people who have not broken a law.
The condition is met in our hypothetical case. But that principle
does not tell us to punish everyone who has broken a law. Would
refusing to do so be an injustice? If so, to whom? It beggars belief to

suppose that other convicted women who are to be stoned to death,
or the families of women who already were, are entitled to demand

that every other convicted woman be treated just as odiously.

# Following John Gardner, “The Virtue of Justice and the Character of Law/,

chap. 10 of his Law as a Leap of Faith.
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Hart may be confusing ‘formal’ justice with two sound, but
unrelated, ideas. One is that there can be justice and injustice
not only in outcomes but also in procedures. It is a requirement of
natural justice, for instance, that both sides to a legal dispute be
heard. A procedure that does not provide for that is unjust. But
an unjust rule may itself prescribe a violation of natural justice: if
the law permits the rich to have twice as much time to present
their case as the poor, strict application of that law will set back
natural justice, not advance it. The other idea in this neighbour-
hood is that we should be impartial in our application of rules, and
that those who judge should net act out of ‘prejudice, interest
or caprice’ (161). That is also correct, but there need be no such
motivation on the part of one who refuses to apply an umnjust
law according to its terms. In fact, the odious law may itself be
prejudicial or capricious, and selective non-application of it may
be done with the best of motivation.

Can we rescue anything from Hart’s ‘germ of justice’ thesis?
Perhaps this: once we are attuned to rule-application, we are
perforce thinking about how rules ought to be applied in par-
ticular cases—we are thinking about how people fare or should
fare under them. This focuses attention on distributive ques-
tions, not just on aggregativc questions. It requires us to ask not
merely whether enough punishment is being meted out these
days, but whether the right people are being punished in the
right way for the right offences. To think about how benefits

and burdens should be distributed among people is to think

about questions of justice. An attentive concern with whether

A was treated as A deserves, or whether any difference in treat-
ment between A and B can be justified, is a concern for justice.

When we have institutions, such as courts, that have the power

to consider and settle such questions we have institutions that

are able to do justice. (And, of course, injustice.) Perhaps in a
large and complex society, justice cannot be done without insti-

tutions like that.

(i} Legal Validity and Moral Principles

The third point of contact between law and morality is different.
Hart allows that while moral principles are not necessarily a
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source of law, they could be, provided they were so authorized by
things that are a source of law. One way of putting this is to say
that Hart thinks that, while the rule of recognition is necessarily
1 social construction, the criteria it deploys need not be. He does
not think that moral principles are law because they are valu-
able principles or because they justify existing law. But they can
become law if, one way or another, they are put into law.

Here Hart takes a stand on one of two ways of interpreting the
constructivist thesis, in favour of what is often called ‘inclusive’
legal positivism, according to which the sources of law may
include principles of ideal morality, and against ‘exclusive’ legal
positivism, according to which they cannot.?® His route to this
conclusion is hard to retrace, partly because, when he wrote the
main text, these alternatives were not yet distinguished. But
his conclusion in the Postscript is that legal validity need not be
purely a matter of a norm’s ‘pedigree’, that is, features ‘concerned
only with the manner in which laws are adopted or created by
legal institutions and not with their content...’ (247).% Instead,
legal validity could turn on moral propriety.

We cannot evaluate the inclusive positivist thesis here.”’ But it
is worth trying to clear away one confusion Hart brings to the
debate. The question whether the criteria in the rule of recogni-
vion can include moral principles is not the same as the question
whether these criteria are matters of pedigree. There are two
possible contrasts with ‘pedigree’. There is a contrast with sub-
stance, and a different contrast with morality. Confusion reigns
owing to the common habit of using ‘substantive’ to mean ‘justi-
fied’, or ‘moral’ (as we saw in the notion of ‘substantive justice’,
above, 4 (ii)). In the main text, Hart introduces these issues in
criticizing Austin’s view that every legal system comprises 2

3 Hart calls his position ‘soft’ positivism, but ‘inclusive’ positivism is more
perspicuous since it holds that law includes anything to which law refers.

3 The metaphor is first used by Ronald Dworkin, Taking Rights Seriously 17.

s The theory is defended by W. J. Waluchow, Indusive Legal Positivism
(Oxford University Press, 1994), and by Jules Coleman, The Practice of Principle:
In Defence of a Pragmatist Approach to Legal Theory (Oxford University Press, 2001).
It is criticized by Joseph Raz, Ethics in the Public Domain: Essays in the Morality of
Law and Politics (Oxford University Press, 1904), chaps. 9, 10; and Scott Shapiro,
‘On Hart’s Way Out’ (1998) 4 Legal Theory 469.
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power that is legally unlimited. An Austinian could, perhaps,
allow that a sovereign legislator could be limited as to the ‘manner
and form’ in which it legislates—for example, it may be subject
to special requirements of notice and debate, or to supermajoriry
decision making—but there are also constraints in many written
constitutions that cannot be characterized in that way. These
‘exclud[e] altogether certain matters from the scope of its legisla-
tive competence, thus imposing limitations of substance’ (68].
They impose disabilities that ‘are legal and not merely moral
or conventional’ (69).%' Hart offers as an example the Sixteenth
Amendment to the United States Constitution, which requires,
in part, that ‘No Capitation, or other direct, Tax shall be laid,
unless in proportion to the Census or Enumeration herein before
directed to be taken’. That is certainly not a manner-and-form
requirement, so it is in one sense substantive. But Hart also says
that ‘in some systems of law, as in the United States, the ultimate
criteria of validity might explicitly incorporate besides pedigree,
principles of justice or substantive moral values, and these may
form the content of legal constitutional constraints’ (247). This is
2 rather different notion of ‘substantive’. Compare the following

fragments of a possible recognition rule:

(S1) Congress shall make no law establishing a religion.
(S2) Congress shall make no law that is unfair.

(P1) Congress shall make no law secretly.

(P2) Congress shall make no law unfairly.

Raules (S1) and (S2) set substantive criteria of validity; (P1) and
(P2) set procedural criteria. But we can also pair them another
way: (S2) and (P2) set moral criteria for validity, whereas (S1)
and (P1) set factual criteria. (This is not to say that they set
fully determinate criteria, but that we can tell whether a law
establishes religion or was made in secret without coming to any
view about the propriety of doing either) But now we ask: does
(P2) also state a test of pedigree? It does in the sense that to apply
it we examine the manner in which the law was adopted rather

5 Here Hart is using ‘moral or conventional’ to cover both what Austin
called non-legal limitations of ‘positive morality” on legal power, as well s
what Dicey called constitutional ‘conventions’.
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than the content of law that ended up being adopted. It does not
in the sense that we cannot know whether (P2) is satisfied without
deciding about the moral propriety of how it was made. The
pedigree metaphor is thus likely to mislead, and we should dis-
pense with it in favour of a distinction between matters of social
fact and matters requiring moral judgement.

Matters are further complicated by three other things. The
first is homonymy. That there are moral-sounding terms in
constitutions, or elsewhere, does not even suggest that there may
be moral tests for law. Some such terms have, or have come to
have, a special meaning in legal contexts, a meaning controlled
by customary morality and by judicial decisions and traditions of
Jegal interpretation.” A constitution that says ‘Every individual
is equal before the law’ may or may not be reaching out to a
moral ideal of equality. We would have to see what courts and
others actually do with it. And even when a provision begins
its constitutional life stating a moral ideal, judicial decisions can
encrust it with factual paradigms of inequality, and multi-prong
doctrinal tests for inequality, and so on. These are ordinary
source-based tests for the validity of law. They can be so remote
from the original, abstract moral ideal that it is unclear whether
it is even still in play.

The second complication is supervenience. It is plausible to
think that, for example, if something is ‘anfair’ there are facts
in virtue of which it is unfair, and that one arrangement cannot
be unfair and another fair without there also being some dif-
ference in these facts. Suppose a constitution bans statutes that
are discriminatory, where discrimination is understood to be
morally wrong. If it is wrong in virtue of ordinary social facts—
for example, facts about the intention with which a decision
was taken, or facts about the relative impact of that decision on
various people—these facts may, on any view, be part of a test
for law. Exclusive positivism does not require that the ultimate
tests for law include no facts that could be mentioned in a case
for thinking something fair or unfair. That would be unintel-
ligible. It requires only that it is possible to ascertain the relevant

» As always, ‘controlled’ does not mean ‘completely controlled’.




!
§
|
|
q

i INTRODUCTION

facts without coming to a view about their impact on such moral
properties.

The third complication is uncertainty. Hare considers a case
in which the legislature requires an industry to charge only 2
‘fair rate’ for its services (131-2). Although there will be some
extreme cases of unfairness that are so obvious as to have been
clearly contemplated by the legislation (e.g. ‘a rate so high that
it would hold the public up to ransom for a vital service' (131),
there will be many other cases which it would be both impos-
sible and unwise to try to specify in advance:

In these cases it is clear that the rule-making authority must exercise
a discretion, and there is no possibility of treating the question raised
by the various cases as if there were one uniquely correct answer to be
tound, as distinct from an answer which is a reasonable compromise
between many contlicting interests (131-2).

At least to the extent that ‘fairness’ is uncertain, then, reference
to this term 1n a statute requires courts to exercise discretion. A
legislator mandating a ‘fair rate’” would know this, and should be
understood as conferring on courts a discretionary power—-not a
power to do whatever they like, but a power to determine what
is unfair and for their determination to bind. In the Postscript
the picture seems different. Here, constitutional provisions such
as those referring to ‘due process’, ‘equality’, etc. are offered as
examples of moral principles being incorporated into the law.
Whether they conter discretion i1s now said to depend, not on
the extent of their uncertainty, but on whether any moral judge-
ments that would be needed to resolve disputes about them have,
or do not have, ‘objective standing’ (253-4). If moral judgements
are objective, then uncertainty-resolving decisions merely apply
pre-existing law that refers to moral standards; if moral judge-
ments are not objective, these ‘can only constitute directions
to courts to make law in accordance with morality’ (254). Hart
wants junisprudence to avoid commitments to controversial
meta-ethical theories, so he leaves the question open.

If this intimates that moral language in constitutions functions
differently from moral language in statutes it seems unmotivated.
A written constitution is, after all, just a special kind of statute.
Why think that in a statute a reference to ‘fairness’ confers

B e P
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discretionary power at least when it is uncertain what fairness
! requires, but in a constitution a reference to, say, ‘fundamental
justice’ confers discretionary power only if it is uncertain what
‘ that requires and moral resolution of that uncertainty would not
be ‘objective’? Isn't it sufficient that resolution is requircd, never
mind the status of the principles to be deployed in achieving that
resolution? Maybe discretion seems more worrying in the case of
constitutional fundamentals than in the case of a mere statute; but
that does not show that it is absent. Moreover, discretion is not an
all-or-nothing affair. Fact-based criteria may have partial control
over discretionary decisions, not only, in Kelsen’s metaphor, by
providing 2 ‘frame’ within which they have to fit, but also as
non-conclusive reasons for decisions of one sort of another.*

The closest Hart comes to an argument for his position is the
following. He considers a hypothetical constitution that makes
broad moral propriety a test for law. Nothing is to count as
law if it is in any way wrong, unjust, unfair, etc. He says there
would be nothing illogical about this. ‘[T]he objection to this
extraordinary arrangement would not be “logic” but the gross
indeterminacy of such criteria of legal validity. Constitutions
do not invite trouble by taking this form.** If ‘logic’ includes
conccptual argument, however, there may be such an objec-
tion. Joseph Raz argues that this would not merely be inviting
trouble, it would be incompatible with law having the sort of
authority it claims.” All law claims legitimate authority, and
| it can coherently do so only if it is the kind of thing that could
have authority. Law’s claim may be hollow—it may be insincere,
unjust or unwise—but it must be intelligible. The role of practi-
cal authorities, including legal systems, is to help people conform
to what they have reason to do.® Authorities can do that only if
‘ they base their directives on those reasons, and only if trying to
follow their directives makes it more likely that the subjects will

5 Hans Kelsen, Pure Theory of Law 350—1.

w F. L. A. Hart, Essays in Jurisprudence and Philosophy 361.

i Joseph Raz, The Morality of Freedom (Oxford University Press, 1986), chap. ;
2; Ethics in the Public Domain, chap. 10; and Between Authority and Interpretation: On !
the Theory of Law and Practical Reason (Oxford University Press, 2009), chap. 5.

% This means what they have ‘objective’ reason to do, not merely what would
be in their selfish interest to do, or what they think they have reason to do.
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comply wi :
o e ;rccnves can be identified in a
i D ic zcr?'fl.'easocrlzs. So law cannot
iy vednwim Aty g' o do if in order to know what
st figure out what he ought to do. A
statute cannot secure fairer outcomes just by telling pcoplc to
deal fairly with each other; a constitution cannot produce a more
equal society just by declaring everyone to be equals. To provide
authoritative direction they need to tell people what these things
in fact require. So argues Raz. This is one of the most-discussed
arguments in analytical jurisprudence. There are many steps in

it and several of them are controversial. But it is an argument ©

the sort Hart declares unavailable, and it would have to be tested

before we could sign up to Hart’s view.”

Inclusive legal positivism seems to suggest that morality could
n legal argument only if it were invited to do
so. Hart issues an invitation via the ultimate criteria of validity. &
But is an invitation really needed?” No one thinks that judges
can rely on principles of logical inference or simple arithmetic
only if the law specially invites these principles in. No one

thinks the rules of English grammar need a place in the rule of
h law. Perhaps no invitation is needed after

es, like these other standards, are already
s s0, Hart may be proposing 2 solution

properly finda role i

recognition in Englis
all, and moral principl
at home in court. If that i
to a problem that does not exist.

§. FACT, VALUE, AND METHOD

s in the Preface, is ‘to further
d morality as different but
that lawyers will see it
since it is ‘concerned

The aim of this book, Hart tells u
the understanding of law, coercion, an
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exercise in ‘analytical jurisprudence’,
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Essays On
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Bentham (Oxford University Press, 1982).

3 Tony Honoré thinks the invitation comes
law makes. See his “The Necessary Connection between Lav

(2002) 22 Oxford Journal of Legal Studies 489.
» See Joseph Raz, Between Authority and Interpretation, chap. 7.
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with th ificati
: le Clarlflcatlon of the general framework of legal thought
rather t 1;n :Rh the criticism of law or legal policy’. He also says
. ¢ %
we can think of it as ‘an essay in descriptive sociology’ (vi). What
are we to make of these remarks?

@) ]urisprudence and Sociology

It is a funny sort of sociology that presents no fieldwork, no
ctatistical modelling, and even few legal cases. On later reflec-
tion, Hart says he shouldn’t have suggested that the book is a kind
of sociology, but rather thatitis somehow preparatory to sociolo-
gy.*’ These five words cause more grief than they warrant. Their
point is merely to emphasize that Hart's method, like descriptive
sociological methods, holds itself responsible to the facts without
taking any moral or political stand sbout them. Time and again
he appeals to his reader to use an informed person’s knowledge
of the legal world to test the claims of legal philosophy. Are there
really such things as Jegal rules? Look and see (136). Does every
legal system have an illimitable sovereign? Look and see. If there
is a conflict between an d priori theory and ordinary knowledge
of the law, go with the latter. It may need revision, it will prob-
ably need disciplining, but it is the place to start. The empirical
basis of the book is no more sophisticatcd than that; but, like
descriptive sociology, it has an empirical basis. It does not begin
with definitions or axioms and purport to derive necessary
cruths about law. It does not begin with moral claims about how
Jaw should be and infer conclusions about how law really is.
Descriptive sociology goes beyond ordinary knowledge
in the guantity and quality of its observations. It often tries
to assemble them into generalizations or, more ambitiously,
does neither. He works with basic things we

offers a theory about che nature of law that is,
her influential

predictions. Hart

already know. He
he claims, consistent with them in a way that ot
His theory is not a set of generalizazions caught
eans of socio-legal data, and it does not try O

at all. How then can it add value t© what we
ing of it. It shows

theories are not.
when trawling oc
predict anything
Jlready know? By deepening our understand
3. ¥ yeersatliol !‘F

# David Sugarman, Hart Interviewed: H. L. A. Hartin Conversation Witd
201.

David Sugarman’ (2005) 32 Journal of Law and Society 367, 3

P E—

|




et

g

xlvi INTRODUCTION

g s'u.rprising relations among ordinary facts, unnoticed presup-
positions of those facts, and, especially, the wider significance of
certain facts. Of course there is no sharp break between explana-
tion and understanding. Rich works in the sociology of law, and
in the philosophy of law, do some of each. Understanding is not
a rival to explanatory and predictive inquiry into law. Nor is it
a licensing scheme that purports to regulate how anyone should
study or what they should study. It is its own thing.

This suggests that analytic jurisprudence and legal sociology
can largely run in parallel. Could any case be made for Hart's
suggestion that the first might sometimes be preparatory to the
second? Kelsen said ‘[S]ociological jurisprudence presupposes the
juristic concept of law, the concept of law defined by normative
jurisprudence. His basic idea was that, insofar as sociology
secks to study and make generalizations about legal institutions
and practices, it will have to start with them. If you are interested
in the social consequences of power-conferring rules, you had
better be able to tell which ones those are. That will take some
‘normative jutisprudcncc'. Or another example: sociologists are
trying to develop empirical measures of the rule of law. To know
whether these are valid measures of their target, we need to know
what the rule of law is. As far as I can tell, none of the leading
indices tries to estimate the extent to which laws in a given juris-
diction are not retrospective, or vague, or in conflict with each
other—all central requirements of the rule of law.? Some of
them do, however, estimate the security of private property or
freedom of contract in various jurisdictions, and they give higher
rule-of-law marks to places that have more of it. This betrays
an obvious political bias; it also signals conceptual confusion.
There is controversy about the concept of the rule of law, but
anyone who thinks it means ‘the prerequisites for capitalism’
has a very poor grasp of the idea. It may be replied that at Jeast
these empirical measures are reliable, correlate with variables

# Hans Kelsen, General Theory of Law and State 178. ‘Normative’ here means
‘having to do with norms’, not ‘morally appraisive’.

# For a review some attempts at an index, and the problcms in constructing
one, see Tom Ginsburg, ‘Pitfalls of Measuring the Rule of Law’ (2011) 3 Hague
Journal on the Rule of Law 269.
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of interest, and are continuous with other knowledge we have
of law and society.” Even so, when the sociology of law drifts
so far from the core of what the pertinent concepts pick out, it
has changed the subject. Some subjects may need changing—
progress in the natural sciences sometimes came about by tearing
up an ontology and starting again. But if progress in social
science requires tearing up our familiar legal ontology of rules,
duties, powers, courts etc., or familiar legal values like the rule
of law, it will become a sociology of something other than law.
That gives jurisprudence some priority.

If we are going to hang on to ‘the juristic concept of law’ and
related concepts, how do we achieve the deeper understanding
that Hart promises? Where do we start? Hart often tries to
elicit our ordinary knowledge by asking how we would judge
or classify certain things, and sometimes he does that by asking
what we would say about them. Does that make his jurispru-
dence a branch of semantics? Hart was influenced by, and saw
himself as an advocate of, the ‘linguistic turn’ in philosophy.*
His particular path was influenced by the ordinary language
philosophy developed at Oxford by his colleagues J. L. Austin
and Gilbert Ryle.* For all that, what is most striking, given its
vintage and provenance, is how litfle linguistic analysis there
is in The Concept of Law. We are reminded that language has

various functions, that sentences have contexts, and that some

theories can be understood as giving criteria for use of concepts.
A few points are reinforced with linguistic distinctions. (Hart
claims there is a difference between being ‘obliged’ to do some-
thing and being ‘obligated’ to do it, between doing something
‘s 2 rule’ and ‘having a rule’) Thats about it. There is none
of the linguistic philosophers’ hostility to theory building;

# For a spirited defence of 2 social-scientific approach to jurispradence

see Brian Leiter, Naturalizing Jurisprudence: Essays on American Legal Realism and
Naturalism in Legal Philosophy (Oxford University Press, 2007).

« See Richard Rorty ed., The Linguistic Turn: Recent Essays in Philosop
Method (University of Chicago Press, 1967).

¢ And also the later Wittgenstein, especially as re
Friedrich Waismann. For an illuminating account of Har
relationships with the Oxford philosophers of his day see Nicola Lacey, A Life of
H. L. A. Hart: The Nightmare and the Noble Dream (Oxford U )
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no suggestion that legal system is a ‘family-resemblance’ concept
or anything like it. Hart even works out necessary and sufficient
conditions for something to be a legal system! He does not
approach this problem, or any central problem in jurisprudence,

by appeal to the meaning of words. Time and again Hart warns

us of the futility of a linguistic approach. To try to answet the

question “What is law?” by ‘remind[ing] the questioner of the

existing conventions governing the use of the words “law” and
“legal system” is, he says, ‘useless’ (5). To try to choose between
2 broader and a narrower concept of law we need more than
semantics; ‘we cannot grapple adequately with this issue if we see
it as one concerning the proprieties of linguistic usage’ (209). If
one were writing a book on the methodology of jurisprudence,
rather than a book on jurisprudence, one would need to square
these warnings with the friendliness to other aspects of linguistic
philosophy that is also on display here. But Hart is not writing a
book on the methodology of anything.

It cannot be denied that linguistic philosophy colours the
chetoric of the book including, of course, its title. But a good
historian of ideas needs to look beyond style to substance.
There is a difference between what a philosopher thought
he was doing, what he said he was doing, and what he was
actually doing. (David Hume said politics could be reduced to
a science. Not a single experiment or proof was reported in
cither the Treatise or the Enquiry.) Current rhetorical styles in
philosophy are as different from Hart's as his own was from that
of Bentham. How far these mark real differences of technique
is hard to say.

(ii) Clarification and Criticism

This book advocates a kind of legal theory Hart calls ‘general
and descriptive’ (239-40). He means that it is a theory of law as
such, not a theory of English law, or common law, or capitalist
law—and it is morally neutral and has no justificatory aims: it
does not seek to justify or commend on moral or other grounds
the forms and structures which appear in my general account
of law, though’, he adds optimistically, “. lear understanding of
these is, I think, an important preliminary to any useful moral
criticism of law’ (240).

A -«-vamn‘mwmwv‘w"'-w‘” e
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Even if the book lacks justificatory aims, it does not follow that
it is morally neutral. Perhaps moral bias creeps in unintentionally.
Some people think it does on the basis that any description must be
more than a list of facts about the thing described. Observations are
theory-laden; descriptions built from observations are value-laden;
so descriptive legal philosophy is impossible. But that is to0 quick.
A statement of fact may be appraised as true or false. A descrip-
sion is not normally thought of as being true or false, but as being
helpful or unhelpful, illuminating or unilluminating, etc. There are
. infinite number of possible descriptions of any object or state of
Affairs, because there are infinitely many facts about each. An actual
description of something is not a list of all the facts about it; it is
4 selection and arrangement of facts that are for some reason taken
‘0 be important, salient, relevant, interesting, etc. Every descrip-

tion presupposes, Or is made from the point of view of, certain
values. This does not, however, entail that the person offering the

© g g Aoy

description endorses those values, or that they are moral values. A
description of a case-management system as “nefficient’ is not value-
peutral. It selects for attention certain features of the system. The
reason for selection, however, need not be that the speaker himself
thinks efficiency is valuable, let alone most valuable, or of moral
value. He may focus on that because he thinks that his audience
thinks it salient, or that most people think it, or that judges using
that case-management system think t. The possibilities are many.

It may be helpful to explore one point at which critics think
they detect moral seepage into Hart’s descriptive project. He
famously introduces his main argument through a fictiona
history of social development (91-9). We begin witha ‘primitive’
society in which social order is achieved by consensus on what
is to be done. With social change these arrangements are liable
to uncertainty, they are static, and they become inefficient. The
emergence of law with its secondary rules cures these ‘defects,
and thus in a ‘developed’, ‘complex” society things are better in
2s much as we gain certainty, dynamism, and efficiency through
the use of rules of recognition, change, and adjudication. And
here the critics pounce:* how can Hart say law cures ‘defects

# Lua " SO
Among many pouncers, see Stsphcu Guest, “Two Stranasin Hart's Concept
g 3 anl . ”

of Law’ in Stephen Guest ed., Positivism Todaj (Dartmouth, 1996) 29
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while claiming to be neutral on the merits of law? How can he
call pre-legal societies ‘primitivc' and not implicitly condemn

them?

In this context ‘primitive' clearly means simple; it does not
mean foolish or barbaric. And the reason simple societies do
not have law is not that they aren't sufficiently civilized to

have invented it: it is that they do not need it. There is pothing

in human nature or society that requires law; many have got
along well without it (91). As we can sce from the international
realm, highly systematizcd rule systems are ‘hot a necessity, but

2 luxury’ (235)- Simple forms of social order actually work well,
for example, when the societies in which they operate are small,
stable, and socially and ideologically united (91). However, ‘In
any other conditions such a simple form of social control must
prove Jefective and will require supplementation in different
ways (92). Notice, first, that the defect in question is not a moral
vice, it is a functional deficit in the mechanisms of social control.
Whether that is a matter for moral regret depends on whether
or not these mechanisms are oriented to good or to evil. More
efficient social control can be a bad thing. Second, the defect s
ot so much in the simple society as in the mis-match between
modes of governance and social complexity. The defect lies in
trying to rule a large society of strangers as if it were a small
ds—the mistake of some modern communitarian
There is no suggestion here that
simple society without law and a

society of frien
political theories, for example.
if we could choose between a
complex society with it we should prefer the latter.

This argument cannot, then, be accused of abandoning the sort
of neutrality Hart is after. Obviously, Hart focuses on the emer-
gence of secondary rules because he thinks that is a salient and
important fact about law. But not because he thinks it desirable: in
fact, as we saw above, he thinks it is morally risky. Ironically, a bias
more often lies with those who read into his argument some kind
of modernist triumphalism. They suppose that, if a society lacks
legal system, then it lacks one of the achievements of modernity.
Sinf:c it would be parochial and demeaning to think ‘primitive
societies uncivilized, by modus tollens, they must have legal systems.

Any jurisprudence that fails to acknowledge these as legal systems
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is therefore biased in favour of modern or Western law. The form
of that argument is startling. It begins from the premise that all
societies ought to have law and draws the inference that all societies
actually have it. The inference is obviously invalid. It also rests on
a premise Hart rejects. Not sharing an enthusiasm for law, he does
not feel compelled to find it all over the place.

Similar considerations apply to Hart’s claim, in Chapter X,
that international law is not a system but a set of rules, and in
that way a bit like a simple social order. International lawyers
are scandalized: Hart gives international law ‘low marks’; he

‘ ’ . N PO D °
ireats it as an ‘outcast’ rather than the special thing it is. They
d about the status of their subject that they scarcely

sotice that the main burden of this chapter is to defend interna-

from the misguided suggestion that, since it lacks a

tional law
central sovereign or compulsory jurisdiction, it cannot be law.
stematized; he

Hart does doubt that international law is very sy
finds nothing in the field like an overall rule of recognition. But
‘his does not exclude the possibility that other secondary rules
exist, including rules that tell us, for example, when an entity is
4 state or what it takes to adopt a treaty. It is striking that when
writing about the international order itself (rather than writing
about jurisprudential theories of it) international lawyers readily
acknowledge that many of its central rules have patchy effective-
ness, that tests for some important norms are seriously unsettled,
that adjudicative institutions are fragmented into special-purpose
cribunals, and that many areas of international law remain aspir-
ational. But the systematization of law is anyway a matter of
degree, and it may be correct to think that international law is
more systematic now than it was in 1961.* That it is already on a
par with what we find in domestic legal systems is not plausible.
In pointing this out Hart is not condemning international law,
or celebrating Westphalian statism. He is trying to understand

are sO worrie

¢ Ian Brownlie, “The Reality and Efficacy of International Law’ (1981) $2
British Yearbook of International Law 1, 7-8.

# For a review of some of the issues see the editors’ introduction to Samantha
Besson and John Tasioulas eds., The Philosophy of International Law (Oxford
University Press, 2010) 1-13, and sources therein cited.
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ic ways international law is like domestic law, and the ways it
is not.

None of this is to deny that The Concept of Law is a book
framed by views about political morality. There is not much
here of Hart’s version of Millian liberalism, or his democratic
socialism. There are, however, clear traces of another of his
moral views, namely, value pluralism. Like his friend Isaiah
Berlin,” Hart thinks that what is good is irreducibly plaral, and
the world is such that genuine goods are often in conflict. Even
a justified gain in one may come at the expense of another. Hart
therefore stands against both reductive monism of the sort we see
in utilitarianism or welfare economics, according to which there
is really only one thing worth pursuing, and also against a non-
reductive position that allows for various values, but insists that
(properly interpreted) they can never conflict.* Hart tells us that
‘laws and the administration of laws may have or lack excellences
of different kinds’ (157) and he says that even justice is only one
of those excellences. His value pluralism is on prominent display
also in his remarks on legal reasoning. ‘Judicial decision, espe-
cially on matters of high constitutional import, often involves a
choice between moral values, and not merely the application of
some single outstanding moral principle’ (204). This will have
profound implications for judicial reasoning: ‘because a plurality
of such principles is always possible it cannot be demonstrated that
a [judicial] decision is uniquely correct...’ (205).

6. THE POINT

Suppose a general jurisprudence along Hart’s lines could be suc-
cessfully developed. Why bother? Grappling with the ideas in
this book has become the price of admission to a vast literature
in contemporary legal philosophy. It contains helpful treatments
of earlier works in philosophy. But the idea that we should read
a book of jurisprudence mainly to find out about other books

# Isaish Berlin, Four Essays on Liberty (Oxford University Press, 199¢), and
also his ‘On Value Pluralism’ (1998) New York Review of Books, vol. XLV No. &

* For the most sustained defence of this position see Ronald Dworkin, Justice
Jor Hedgehogs (Harvard University Press, 2011).




e sy o ———

LESLIE GREEN . liii

of ju,risprudence has no sharper critic than Hart himself. There
aren’t many scholarly notes in The Concept of Law, and they are
relegated to the back of the book with the suggestion that we

read them later, if at all:

- I hope that this arrangement may discourage the belief that a book
on legal theory is primarily a book from which one learns what other
books contain. So long as this belief is held by those who write, lictle
progress will be made in the subject; and so long as it is held by those
who read, the educational value of the subject must remain very
small (vii).

Clearing obstacles to progress is of value, however, only if

progress in that field is itself of value. No doubt analytic legal

‘3
philosophy of Hart’s sort has non-specific value: it prizes and

romotes close reading, clear thinking, and careful argument.
All handy skills, and of educational value, too. But there are
many ways to learn them, and no reason to think the study of
jurisprudence is the quickest or easiest route.

A fully adequate apology for general jurisprudence is that law
is an important social institution, and that a deeper understanding
of such institutions is of value in itself. We want to understand
the nature of law for the same reasons we want to understand the
nature of the market or the family. That will not prove that we
should train our attention on law rather than on the market or
family; it will not even prove that we should pursue deeper under-
standing of law rather than prediction of law-related behaviour or
reform of laws and legal institutions. But none of these alternatives
undermines the distinctive value of jurisprudence.

Some people read books of jurisprudence hoping for guidance
about life and law. Some write books of jurisprudence hoping o
offer it. (Including some who write for the reason Machiavelli
did, to catch the ear of a prince.) If those are your ambitions
general jurisprudence may disappoint you. Its intluence as a kind
of high-brow amicus curiae brief has not been notable. To be sure,
it is possible that a court case could raise or rely on jurisprudential
theses. There are decisions in which judges express views on the
relation between the validity and efficacy of law, on the differ-
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try to answer them within local doctrinal constraints that legal
philosophy is not bound to respect. We have good theoretical
grounds for distinguishing customary social orders from legal
systems; yet a given legal system may hold that aboriginal
custom is a legal system in its own right. Would that refute Hart’s
theory? Not in the least. That the Fisheries Act regulates whaling
does nothing to shake our confidence in the view that whales are
not fish. (Neither does it show there is anything wrong with the
Fisheries Act.)

Historically, The Concept of Law stands at the cusp of the revival
of political philosophy in the English-speaking world. Soon after
it was first published, attention turned fairly dramatically to
problems of value. The big books of the next generation focused
on ideas like justice, liberty, and equality, while attention to
legal institutions and structures diminished.” Hart’s book casts
sideways glances at evaluative issues—as we saw, it has some-
thing to say about justice—but it is overwhelmingly a book
about institutions and structures. Because of that, and because of
its steady determination to remain descriptive in orientation, it
sometimnes attracts the favourite slurs of the advocate: its theory
is declared sterile” or ‘boring’. It is hard to know what to make
of that. The slurs betray intellectual narrowness, but also a lack
of self-awareness. It is a lawyer’s conceit that law is unquestionably
interesting and that other things are made interesting by showing
their relevance to a possible lawsuit (an idea not far removed
from the thought that a really interesting question is one a client
might pay you to answer).

Ronald Dworkin writes that jurisprudence matters because ‘It
matters how judges decide cases’.” Much earlier he had written,
‘What, in general, is a good reason for a decision by a court of
law? This is the question of jurisprudence. ..’ * Hart is not only a
value pluralist; he is an intellectual pluralist as well. He does not
take part in the race to the bottom line. The first chapter of this

* For the suggestion that the subject ended up going too far in the direction
of applied moral philosophy, see Jeremy Waldron, ‘Political Polirical Theory: An
Oxford Inaugural Lecture’, http:/fssen com/abstract=2060144.

# Ronald Dworkin, Law’s Empire 1.

? Ronald Dworkin, ‘Does Law Have a Function? A Comment on the Two-
Level Theory of Decision’ (1965) 74 Yale Law Journal 640.
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book is entitled ‘Persistent Questions’, in the plural. They are:
How is law related to coercive threats? What does the obligatory
force of law amount to, and how is it related to moral obligation?
What are social rules and in what way is law about rules? But
none of these is the question of jurisprudence; they are all just
questions of jurisprudence.

Are they, in the end, interesting questions? Of course they
are; but the simple truth is that people are interested in different
things. Reflecting on his own life, David Hume wrote, ‘My
studious disposition, my sobriety, and my industry, gave my
family a notion that the law was a proper profession for me;
but I found an insurmountable aversion to everything but the
pursuit of philosophy and general learning... ’54 Hume found
the law impossibly boring; he is not alone. No doubt others have
the opposite aversions. But whatever one’s intellectual proclivi-
ties one should be able to see—Hume certainly did—that being
‘interesting’ is not a property of the object in question, but of
a relation between it and a person. Hart’s jurisprudence may
have a limited bearing on lawsuits, but it should hold interest
for anyone who sees the intrinsic importance of its problems, as
well as for those who have larger political concerns. In court it
is more important to know what the law is than it is to know
what law is. But outside court where, as Hart reminds us, most
Jaw-in-action takes place, questions about the nature of law come
into their own. What might we hope for from law as a means of
governance; what are its benefits and its risks? Why value the rule
of law? Should we obey the law; if so, how far? And, of course,
why even have law at all? Anyone drawn to ask such questions,
or who finds he can no longer avoid them, will need the help of
general jurisprudence to find answers. That Hart made such a

good start on it is, for us, extremely lucky.

# David Hume, ‘My Own Life’ in his Essays, Moral, Political and Literary,
E. F. Miller, ed. (Liberty Press, 1987).




