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F,RO’\I Austm to I\elsen ) the connectlon of law thh force ,
J '\:has been in the .main an accepted tenet of Jurls-
prudence, wvhether that tenet has heen e\:pressed em ‘the
2 assgrtlon that t_ear of sanctrons glves 1aw its- bmdmo charac,ter,
"r.m the fonn ¢ law i is a coercrve order.’_’_ It 15 2 therefore, i
not( the ‘!east of the. surpnses o£ Professor Hart S most
i,yaluablelbook Th ,Concept of Law to ﬁnd the assertlon that ,
' Th)s is: one
poxnts at Whlch £nrther d1scussxon of Professor Hart s*

:.vwws'_,;mbay be necessary** The second pomt whlch 1t 1s pro-

bservatxons on a method followed by Professor Hart almost
‘ ..thx,oughout his hooh namely, the mvestxgatlon of the Lile Sae s
",,of lega}. terms and leO‘al rules as. a,gulde to thelr meamng and 8 S0,

L f SPN \ Yot acmd 1\.:’» o $ng
e ‘ "Ce)- g“.; ")\I }:fb "n‘. \ p o Y - "-,_“.\-,

i ;uThe earher part of Professor Hart 8 book ds; concemed Fa
Wlth Afirst " elaboratmg andthen criticising . a_,version - Eof Xt ¥ 39
Austm s theory .of the nature of Jaw.f. Inthe cour\e of hls $570Y
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command theory does not fit I'ulct\ of hw such a8’ _
"'_;'those whlch specrfy the,,condltrons under which &' owilljds
_Pvalid.> He: then dlscusses ‘the variations ‘on-the "command
S theory which have been.constructad to avoid this difficulty, . .
2',5 ©and'wo’is léd to Kelsen’s Vérsion; in which all genuine: Jaws
Y a_re.drrectjons to -officials to*apply sanctions under: certain . . _
.+ conditions, and where; by greater and greater elahoration«uf R,
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1 The Coneept nf Lew; p. 88.
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the conditions stated in the rules, all legal rules, wmceluding
those conferring and defining the manner ol exercise of
private or public powers, can be restated as parts of the
antecedent clauses of norms which dirdot oflicials to apply
sanctions.  After a lengthy * discussion, Professor Hart
rejeets this view of law.’” One main ground, he says, is the
general objection that law without sanctions is perfectly

Bl e

- .., conceivable: we shall veturn to this later. The other grounds ¢

Rl RIg L Bla g W L o) 87 9 Pt MY 5§ e _ L
+i o for ‘rejecting Kelsen's theory, aré that in various ways® it
© . distorts the manner in which legal fules actually function.
N S ’3'!‘hlis‘i1’_l‘()ft‘s§'u’r Hart argues that the characteristic techique
VN of the ci"\ixi\itml I:{S\f'is'w_tmi regulate the hehavionr of mienibers
Fihaia ot ‘mmct.\ by rules ; in general the members of s elety are left
ARt 1o discoyer and apply these rules for themselves, being pro-
¢ o0 vided Wwith a motive for  obedience’ in the sanction of the |
LSuseorules., Only if this technique fails, and the rules are broken, =
wd \'\':Iﬁ" officials. .6&ﬁ_1§*.crximl",t05 identify’ breaches ‘and”impose
3 N '.?i‘-"_s'a{}b't'ikix_is;'- Accordingly, Kelsen's theory is distorted, in that
U0 it conceals the charucteristic ‘way Cinwhich the rules of
chsil - eriminal law function. Again, if, as Kelsen’s theory requires,
LB e jettison the idea that the function of the rules of eriminal
Claw s to - guide not only “officials operating & system ‘of
11 ] NS penalties, but also ordinary citizens in ordinary activities,
(11 cardinal distinctions are abandoned, and the specifie character
0o Cof law as a means of socigl control is obscured.  Thus, the
1114 _f-f'f?_s-:‘distili(‘tion~-b§\.twccn a fine and a ‘tax is lost beeanse in both
RS e T the felevant rules reduce to the same form. Normally,
“however, there is a distinetion { a fine involves an offence, a
“tax does not. If we compare the rules of a game with those
“of law, it can be scen that a great distortion s involved : the

rules of a game could be reduced to directions to the umpire
*or order n man off, but

ol by -
es

or scorer when to record & *‘run’

we would naturally protest that this conceals how the rules

rate and are used by the players in guiding purposive
Further, on Kelsen's recasting, elements which
1 as valuable to society as that

~ope
activitics.
are as characteristic of law an

2 fhud,, p. 48 ot veyg




OBSERVATIONS ON THE CONCEPT OF LAW 103

of ** duty *’ are lost, or treated as merely subordinate. Rules
relating to powers, whether private or public in character,
confer competences, and are used in a form of purposive
activity quite different from submission to coercive control
or performance of duty. -** Such power-conferring rules are
thought of, spoken of, and used in social life, differently from
rules which impose duties ; and they are valued for different
reasons. - \What othcr tests for difference in charactcr could
:..'there bc?’ ’ TEp Tt 1Y i! x""'-'f.‘ 8 Jaly o8 ;A., R AR o ;

» It is at once clcar that what condemns helscn $ theory in
Prof&ssor Hart's eyes is that legal rules are used in many ;

" different.ways, and that they appear in many different guises

;: hesides” that -of  directions to  officials, to apply . sanctions. .

Proﬁessot Hart,! however, does not. seerh to deny that it is 5

posszble to recast all rules of law so as to reduce them to the

Kelsenian formula.': Such a recasting would perhaps be very

e - difficult, and the resulting *“ norm ’*;would be very complex. = |
. Thus it is easy.enough to reframe a rule such as that requiring

~ two witnesses to the execution of a wdl in the form ¢ if there
is a will having two mtnesses, and if - .". then sanctions must
~_be applied to the executor 2’ ; but if any attempt were made

" to include in the reorgamsed ¢ norm !’ all the relevant rules

~of evidence, procedure and Junsdlctlon the result would be

i apy inordinately long and’ elaborate statement, . Moreover,

~ there may- be some considerable difficulty in decxdmg the
5 status of certain evidentiary rules: for example, is the rule
. against hearsay only a part of many other rules i and
_if the fact is proved by evidence other than hearsay . ”) or

is it also an independent norm directing the judge to apply
sanetions if hearsay evidence is insisted upon? -The task of
_reframing the law would be no easy one, and the product
would probably not be conspicuous either for clarity or
comprehensibility.  The practitioner would find 2 Kelsenian
law-book of no use for his purpose, because, as is rightly .
pointed out by Professor Hart, he uses the rules in many
different ways. - Nonetheless, the rules could be stated in the

¥ Ibid., p. 41.
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X l f;_‘: 1t ‘and ‘so on. ' Only when all these conditions are satisfied
- ‘is he entitled or bound to order a sanction.  Thus from'the

104 OBSERVATIONS ON THE CONCEPT OF LAW

form of directions to oﬂl(‘l‘z[x to apph ca.n(tums under certain
condltlon\ @ it . .

«That being soy 1t i$ no answer to l\elcen to say that th«.
rules of law' can be used in many different-ways. - Kelsen
starts ‘with the view that law is‘a ¢oercive order: of course if
“that view can be disproved, the whole theory based on it falls
to the ground. = For the: moment, however, let ‘us merely

“assume  that' Kelsen is correct  in'this, for the purpose of i

showmg why it is “that Professor Hart’s criticisms do not

; —affect the: essentials of ‘Kelsen’s -theory. » Law, then, is a

“means of social control whose specific technique is the use of

S "~",;:'coerc10n. Of - course - th1s theory ‘immediately - meets the -
- objection- that there are rules of law, such as the rules com- . -
fermng powers or deﬁmng jurisdictions, which are not, on - :

" the face of them| coercive.  Yet these are undoubted rules of

law, formmg‘ part of systems which are clearly legal systems.

- ‘The pomt of Kelsen’s theory is that although these rules are

not.in the form'in which they are normally stated, rules :
- backed by sanctions, nevertheless they-can be stated in’a .5
form which shows how they are connected with the ordering

- of sanctions. - The judge dea]mg with an action against an

" ‘executor must consider, hrst ‘whether he has jurisdiction,

secondly, ‘whether' there-is a-duly executed will properly
proved before him, thlrdly, what that will provides, fourthly,
Whether the e*cccutor is proved to have failed to implement

Judge s point of view all these rules do appear as conditions
" for the ordering of the sanction. - The judge’s way of using
the rules is only one of many possibilities, but it is the way
‘which indicates how the rules are related to the element of
coercion which, Kelsen insists, is essential to law. = If arule
cannot be stated so as to bring it into this relation with the
“use of coercion, then it is not a legal rule. .
- Professor Hart repeatedly relies on the analogy between
a leoal system and the rules of a game. This is certainly a
useful and helpful comparison, but the analogy is not
Most games originated or were devised as

very
quite perfect.

I GEETC RGO




OBSERVATIONS ON THE CONCEPT OF LAW 105

mere  amusements for -the players; the modern, highly
- competitive, aspects of - sport  are a late dev elopment.
Probably even now most of us play games for amusement:
Consequently; it can:be suggested that our attitude to' the
rules of 4 -game may. be slightly different to our attitude to
- other, more compulsive, rules. - Chezating is always with us;
. and -the . more - important . the  result . becomes, ; whether

| P - financially or otherwise, the more likely is deliberate evasion ;
PrL of the rules of a game, Nevertheless, the starting-point is a

/ deliberate shared acceptance of the rules by the pla}ers A E

» - person Who drsobcys the rules merely spoils the game ; and
/%, most games are. pla) ed most of the time thhout a referee. -
PR fi'Accordmgly, it is the voluntary obedience of the, players *
whrch is foremost m our minds when we consider the rules”

> of a game.” Tt i is, “this, underl)mg attitude which makes it

o seem absurd to say that the rules are directions to the referee

YA 10 “apply ‘sanctions on certaln conditions. - Nevertheless, the =~

et f"rules could be e*cpressed as dlrectlons to the referee, and such P
S EEE formulation is not qulte so absurd if we ' consider those .
S ip forms of professional sport where the p]ayers stand to gain
- or lose finanecially by the result, and’ deliberate breacBes of
"* the tules in order to steal an advantage are not uncommon.

"~ However, when we consider the ‘rules of games “and their

2 functromng, it is thls element of voluntary acceptance which

s uppermost in our minds. - It may; therefore, bé suggested

= that to6 much 1ns1stence on the analogy between law and the -

- rules of games may mislead us into underestimating the

‘- importance of the coercive element in law. “Rules of law are

~ clearly much more compulsive, much less the product of
* voluntary acceptance bv the SubJeCtS than are the rules of
Professor Hart’s obJectlons to Kelsen’s theorv are all
based on the fact that rules of law are used in many different
ways. ‘Thus he argues that the primary function of rules of
criminal law is to guide the behaviour of members of society.
This is certainly true; the purpose of the legislature in
enacting a rule forbidding theft is to stop people stealing.
Again, it is quite true that there is a distinction between a -
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fine and a tax ; sometimes laws which order the exaction of
'a money payment for certain activities also contain an in-

~ junction not to pursue these activities ; sometimes they do -

" not.: On this point, however, Professor Hart really gives his
" case’away" by admitting that what was intended to be a fine,
.. apenalty, can come to be regarded as'a mere tax.* There is
Ak no: formal or essential dlfference between a rule prescribing

L LS ST
& v

e fine and orie prescnbmg a tax. ' Both'can be expressed as .~ .

rules dlrectmg officials to- exact certain payments on certain

thése purposes unportant such dlﬂerences in the law as  that

between a ‘fine and a ‘tax are 1mportant because of that .-

3v ] feelmg N onetheless the rules are in form the same in both
' = ¥ cases; moreover the) rnay be used in preCISel} the same way.

The 1ncome ‘tax awmder uses the rules of taxatlon to plan

. conduct Just as much as any member of 5001ety uses the rules
: 7 11 Toof the cnmmal law for that purpose. - Both types of rule can
~be used in different ways by dnfferent people ; but both can

be reduced - to. one form. The making and the stating of :

rules of law is a purposive actmty, and as the purposes may
“vary, the rules are naturally stated in the form most con-
venient for the particular purpose which is most prominent.
‘But all the rules must be connected somehow with the use
“of force, if coercion is the specifically legal technique of
control. The essence of Kelsen’s theory is that despite all
the various forms and uses of actual legal rules, they can all
~ be reduced to one form ; and this form is of primary impor-
tance because it is the form which exhibits the connection of
legal rules with coercion. The same argument applies in the
case of rules conferring powers or competences: unless a

« Ibid., p. 89

- condltlons ‘The difference Ties only in the way the rulesare - .

o expressed It has, how ever, certain consequences forinthe -
"i_conhplex Workmg of -the’ legal system an important’ part is Feafon
' .playedl by the feelmg that what the law forbids ought notto - i
o be done VVhether that feelmg of obhgatxon to obey the law .= 02
1s classed as a part of morahty rather than of law is not for it athy
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connection with the use of force can be exhibited by .
reframing the rules, these powers are not legal powers,

v« -Professor Hart’s subsidiary arguments agsinst Kelsen
can thus be met, but the process serves to demonstrate how
vital to the whole of Kelsen’s theory is the contention that
control by coercion is the specifically legal technique. If, as
Professor Hart says, law ‘without sanctions is : perfectly . -

5 conceivable, Kelsen’s whole theory falls. - Unfortunately, it = g

_ is difficult to identify any section of Professor Hart’s book in
.~ _which he clearly argues for the conclusion that a legal system
. without - sanctions 7 caxni * be - conceived. «'The . difficulty is
¢ “increaséd by the fact that Professor Hart does refer to the
. role of sanctions without making clear how he conceives that
.7 role."'Thiis he asse¥ts that unless, in general, sanctions were
. likely to be exacted from offenders there would be no point
" in making particular statements about a person’s obligations,
7 and that such statements presuppose belief in the continued -
"~ . normal operation of the system of sanctions.® ‘Obligations,
".: " he says, are supported by serious social pressure ; and when
- physical sanctions are prominent or usual among the forms of
.+ pressure used, we shall be inclined to classify them as legal
rather than moral obligations.® ~ This comes very close to -
- being an admission that law is, after all, a coercive system.

© ' “Again, Professor Hart says that to speak of legal obligations
4.7 presupposes ™’ 4 system of sanctions in operation. - These
* . _various formulations may no doubt be broadly acceptable ;

* the trouble is that they are not exact enough. - What exactly

“ does*‘ presuppose *’ mean? What kind of sanctions or what
" kind of system of sanctions is presupposed? If what is

" meant is that, when I speak of an obligation, I assume that
. sanctions will be applied if it is not performed, is this not a
disguised predictive analysis? Again, if no more exact
account of the relation between rule and sanction can be
given, are we to suppose that a system of sanctions operating
at random without connection with the rules of law is

§ Ibid., p. 82.
¢ Ibid., p. 84.
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" are, he contends, characteristically used to draw attention to ;1 ' ',

sufficient, if presupposed, to give point to statements in

- terins of obligation ?

. Professor Hart refrains from any attempt at a more exact

analysxs of the relationship between rules of law and the use

‘ of force. One may sympathise with the desire to avoid a

** predictive ** analysis of legal obligations Professor Hart

,‘rlghtly criticises and rejects the view that being legally -
l"'obllged means being hkely to suffer a sanction if the obhga—
“tion is‘not performéd. * Statements in terms of obligations

~ the fact that a particular case falls under a certain rule. . ‘Such

o $om e}
R ST |

ta

certain case—and it may be used in justi
criticising behaviour.. So far so good.

- a statement is a verdict—a decision that a _;'u}e apphes toa

¢ ~ statement in terms of obhgatlon is so used, and moral

~ obligations are spoken of just as frequently as legal obliga-

‘txom The problem of the distinetive character of legal

obhgamons remains unsolved unless we go on to consider

‘what type of rule we are deahng with, T o have an obhgatlon

is to fall under a rule ; to have a legal obhgatlon is to fall -
under a legal rule; and a legal rule is one which provides for
the use of coercion on certain conditions. Here again,
Kelsen’s views are preferable to those of Professor Hart.

" The formulation of rules of law as rules directing officials to

apply sanctions on certain conditions remains that which best
reveals the specific character of a legal system.

The need to express explicitly the relation between law
and force may also be shown by considering why it is
“ pointless >* to make statements in terms of obligation
when there is no background of operating sanctions. On the
one hand, there may be a system of rules which does not
provide for or prescribe the use of force in any way. In such

ing, assessing or
osay ‘I have a -
~+ legal obligation "’ lS certainly not to say ‘I am likely to
"7 < guffer a sanction *’ ;:but to say-*‘ He has a legal obligation *? #
ey 'may be a reason for imposing a sanction. It s not, howe»er, ,
.. " ‘enough merely to say that statements in teris of obligation "

. arc used to draw attention to the fact that a particular case F

~ falls under a certain rule. - It is not enough, because any-
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4 case, one would tend to doubt the legal character of. the

rules.” . On the other hand, there may be rules, such as those

of an obsolete system or those contained in a draft B.iU_,

which could be expressed as providing for the use of coercion

upon‘eertain’conditions. -In this case, it is pointless to assess

~. behaviour in’terms of the rules because the rules are 1o
longer, or not yet, in operation... The latter-type..of rules, -

- however, are legal in form, the former are not ; there is-an: -
et important difference between the two, . This again suggests -

" that the connection: between rules and coercion is sormehow

fundamental to law, as distinet from other systems of rules.

- standing of lawyers and laymen. « It has been said that the ;
. great majority of practising lawyers unthinkingly assume an

- most laymen (and most students) deny the legal character of :

2 intem‘ational.law for_precisely. Austin’s Teasons, -Lawyers
and laymen alike are aware that a considerahle part of . the
- »community do not at ‘any time voluntarily accept that they

“should obey the law, and that most people: perform their
legal obligations not ‘eagerly but-reluctantly.' They know -
that a legal system, exists to make people do what they do not
 want to do. If we ignore this understa‘nding,'we lose contact

of validity and effectiveness,’ There are two questions which

can be asked about any system of rules. first, is it legal in’
gharac_:ter, that is, does it provide for coercion? ; secondly, is

_._&.\\*NM“_. USRI
7 There is g difficulty in cases i

' ; ! Primary nyles ig established

the offender voluntarily updergges Palns ang penalties, for éyxampie n;mona}:tic

discipline, But perba‘p_s I this ang all such cases there ig g fux"ther possible

Penalty, namely, €xpulsion from the ‘Ommunity, and this ig the real ** sancjon, "

. Intheend, however, we must fal] back on the general under-

“Austinian theory of law, It is the writer’s experience that '
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it actually in operation? ‘Subject to the points already
mentioned, it can be accepted that Professor Hart deals
quite properly with the latter question, taking the view that

unless there is a reasonable probability that sanctions will be

- carried out, it is merely pointless to talk of legal obligations.

: : However, the point at which the connection between legal ;' :
- validity and effectiveness becomes crucial is where Professor
-« Hart -discusses: the -validity '‘'of - the =*‘ ultimate . rule "of .. -

~ recognition.”’ of ‘a'legal 'system—a rule which bears strong

- resemblances to a grundnorm. « Here; what Professor Hart R Lo

SE says is" that.the-assertion that & given rule of recognition St
.. - lexists can only be'an external statement of fact:: *“The rule = - :
" ~of recognition exists only as a complex but normall} CON- i by
_“ =~ cordant practice of the courts, officials and private persons
-~ inidentifying the law by refererice to certain criteria.’’* ‘At
. the same time, Professor Hart rejects Kelsen’s formu]atlon, Xt
-2« that the \ahdlty of the ultimate rule or grundnorm is assumed
Ciasor postulated ‘Once again, it will be contended that he]sen SR
& Vxews are preferable to Professor Hart’s. )

. As a preliminary, it is necessary to make some remarks

T_'fi,g"‘""on\ Professor , Hart’s discussion of -the ‘‘ internal *’- and
77 ff external >’ aspects of legal rules. = As Professor Hart says,
- when a group has certain rules of conduct, this fact affords
--,-'the -opportunity for many different yet related kinds of

N assertxon "An observer may-describe the behaviour of the
" group simply in terms of external regularities of behaviour -

without any reference to rules at all. . This is the external
- point of view.  Again, the observer may refer from outside
to the fact that the group accepts rules, without accepting
them himself. This again is the external point of view. In
cdntrast, a member of the group who uses the rules in
evaluating his own conduct and that of others adopts a
different ‘¢ internal ’’ standpoint. The difficulty with this
analysis arises over the second kind of *‘ external >’ state-
ment, that which describes the behaviour of the group in
terms of rules accepted by the group but not by the observer.

8 The Concept of Law, p. 107,

@ it s AR (i b b LR
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Professor Hart contrasts the expressions, ** It is the law that

"and ““ In England they recognise as law . .. ”** - The
former, he says, is to be found on the lips of judges and of -
ordmary men, and is characteristic of the internal point of
view ; the latter is the appropriate expression of the second |
‘class of external statement. - Usage may not be quite so
-regular as Professor Hart suogests but even accepting that
=44 In ‘England they recognise as law + :-.”’ is not an internal >

£ statement, one must still ‘ask £ In ‘what sense is this state: ;ﬁ
-~ -ment external ?”’ - The contrast between a mere statement of -
4 - external observable regularities and an internal statement in -
- terms of rights, duties ‘or -valid law is clear enough. - But

- a' statement-that a rule is recognised is much more than:a .

"+ mere-statement- of observable regularities; it involves ,a\ A
-~ reference to the internal point of view of the members of the - :
. “2-group. - The observer who states that a rule is recognised - -~

" makes use of the notion of rule; with the accompanying ideas = -
* - of walidity, duty and so on, in ‘order tointerpret' the .-
"= behaviour of the members of the group. “ It follows that the - =
.+ absolutely. external observer, one who did not have, or did

»

" not use, the notion of *‘ rule’
~understand any statement except one in terms of regular

"~ = behaviour and nothing more.::The next stage 1n the argu-

ment is to ask whether obeymg a'rule ’’ or ¢‘ accepting a

- rule >’ is an : observable - fact. ; - Here - one of Alf ‘Ross’s © ~
'~ illustrations is relevant. "If an observer watches games of

- chess in progress without any idea of the rules, he could

- ‘watch for ever and still think that there was a rule against .

- moving the rook’s pawn on the opening move.”* In other
“ words, rules can only be got at by discovering what the
players treat as rules. This is equally applicable to law: one
_can only discover the law by finding out what the group
treats as law. Thus the absolutely external observer might,
until a recent statute, have noticed that in England people
who attempted to kill themselves were often prosecuted,

9 Ibid., p. 99 10 Ross, On Law and Justice, p. 15.
11 The word ‘‘ prosecuted '’ itself involves reference to & rule; but the reduction to
statements of observable fact could be taken further.

' at all, could not make or -
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but in Scotland they never were prosecuted.- But how could

he move from that observation direct to the different rules of

- law in the two jurisdictions? It follows that the evidence for
& statement such as *‘In England they recognise as law .+’ -3

consists of internal statements about what the law of England
5 is. -Moreover, anyone who ‘uses the word :‘ rule,”’ or any .
.+ -Dnormative word such as ‘‘.obligation >*-or ¢ duty,’’:is not. :
. describing-facts ; he is applying a scheme of :interpretation. * . "
- He is not merely describing behaviour ; he is

o § i S TR m 4 3
o e SRR g v i ey

» interpreting it 7
+ . In terms of rules. SV SR PRI R ISR R i s e T
- .= It follows that any statement about the ‘¢ ultimate rule
~— of Fecognition *? is not a factual statement, or at least nota . .o
. . ' simple factual statement. : The simple factual staternent here - R
s i'l_;.;':‘-‘would be. one in ‘terms ‘of . habits: of ‘obedience, ‘regular .
=~ behaviour, or. some similar formula. *There is thus more of a .
-2 problem than Professor Hart seems to allow in the transition
...+ from questions of. validity to-questions of fact. Professor
- Hart. does accept that the observer who uses.the notion of
....rule is referring to the internal point of view of the members !
- . of:-the group under consideration.”w He does not, however, ' -
=+ take the next step, which is to say, as must be said, that such
an observer is interpreting, not merely describing, behaviour.
. Without this step the gap between validity and effectiveness
-~.remains open ; and to say,.as Professor Hart does, that the L
- ultimate rule of recognition exists only-as a complex practice . - Sl L
of courts and officials is to beg the question.’ Statements .
about that practice are not purely external ; they involve
reference to rules. - Moreover, there seems to be a slight
contradiction in what Professor Hart says. 'On page 105 he
says that no question can arise as to the' validity or invalidity
. of the rule of recognition ; it is simply accepted as appro-
priate for use. On page 108 he says that the rule can be
regarded from two points of view, one of which is expressed
in the internal statements of validity made by those who use
it in identifying the law. Now it would seem unquestionable
that judges can and do say things like *“ What the Queen
in Parliament enacts is valid law,”’ and these are clearly
internal statements asserting the validity of the rule of

| AR 5 TR Rl




o Vahd because Vahdlty is- a’ normative concept, :and- one

5 /--cannot infer.an*“ought *’ from an ** is.’? From the internal
-~ point of view, ‘the-: answer to the: questlon ““ Why is the rule
~of recogmtlon valid? 22 can only be a reassértion of the rule
the ;answer.is ““That is the tule;”’’ 'In that context;
Kelsen S assertxon that ‘the vahdlty of the ultimate rule is
“.assumed, ‘or-is a- hypothesis, ‘is‘niot’ only:perfectly:clear and
~without confusion=—it is also the only possiblé solution to the

5 “quite. competent question:** Why is this rule valid ? 225 - £
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recognition. - What can be asserted can also be denied ; and
In some sense a question as to the validity of the ultimate

rulescan arise.: It is possible to ask, from-an *‘internal ? / &
~viewpoint, £* Why is that rule valid? 2’ The whole point o 2
o= Kelsen’s asserhon that the validity of that rule is assumed is | _

-~ -that no answer in terms of higher rules can be given to this | @ - |
©..-° Question, and that no answerinTeris of Tacts or practice can |
5 P glve an-explanation of how the rule is valid. ‘The fact, if it i is

““* fact;”? ‘that a'ruleis accepted: does not show: that it is

It is-admittedly-equally possible:to say that. the rule of

.= recognition ‘exists‘as,a complex  but concordant. practlce of
SRR Judges and officials. J udges and oﬁ‘icxals do behave in a'way "
e - that can.be mterpreted as ‘% accepting *’ applymg ’? the
:-rule of recogmtlon and in that case, one can say that the
Lifah o rule in. question is the rule of an actually operative system..
S T, he mere fact that Judges do beha»e in such and such a way
G -,""-'-'xs not a justification for assertmg that a certain rule is valid ;
- one has to take account of what they think. In descnbmor
S op investigating a legal system, one is conmdenng a very. -
: ';complex social. phenomenon, and the subject considered
e includes not only external behaviour, but thoughts and

feelings. ~ It is no doubt a fact that people treat a certain rule
as binding, but it is not a fact which can be ascertained
-without consulting the people themselves.  If the subjects of :

5 legal system consider a rule to be valid, and if that rule

which they think valid forms for the external observer an
acceptable scheme of interpretation of their behaviour, then
that rule is valid and effective. There is no other w ay of

bridging the gap.
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In actual practice, the dlﬂicultles are very much greater
than any analysis suggests. The legal system as it exists, or
‘is generally conceived, includes rules which do not provide
fOl' coercion. . ‘Thus the prousxons of the Coal Industry
\atxonahsatxon Acts which require the N.C.B. to promote
. good labour relations can scarcely be said to be enforceable.
Thcsc provisions are part of the legal sy stem, however, in

the sense t;hat'they emanate from the body r authorised undelj 7

i the system to create rules of law, = They are not”" legal *’ in
§ any other sense, although no doubt thé fact of their enact-
i nent secures respect for them. A mere glance at the actual
» rules of recognition shows how other difficulties arise. (The
: i many discussions of the ratio, decidendi of a case do not lead
S to any simple and clear result. - Professor .Stone concludes

~that there is no simple method of determining what the ratio o

* of a decision is; one can only describe .the ways in_ which
Judges deal with previous decisions.’* And yet; the principle
“that previous decisions must be followed must form part of
tbc grundnorm of the common law systems. - Even where,
~ as in'France, the presence of a code formally excludes the use
of other sources of law, *¢ ]unsprudence ** and custom play a
role which cannot easily be ‘defined. "'At this level, room

" must* be found for the realist insight ; judges do not react

ﬂ umformly, they -reach- dxﬁ‘erent ‘conclusions ‘on” the same
““material. The practising lawyer is requu'ed to predict ‘what

" a 'court will do, and he can do so within limits. = Thus, on the
questxon of third-party rights i in contract, both the actual
“decision of the House of Lords and the dissenting opinion
of Lord Dennmg in Scruttons Ltd. v. Midland Silicones
- Ltd.” were in their different ways predlctable One can go

" further on this line. The difficulties involved in the applica-
tion of rules of recognition, such as stare decisis, which are to
_some extent certain are as nothing compared with the
difficulties where the rule of recognition itself is wrapped in
unpenetrable obscurity. Is there really any clear rule on the

12 Stone, “* The Ratio of the Ratio Decidendi,”’ 22 M.L.R. 597.
13 [1962] 1 All E.R. 1.
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possibility of repeal of section 4 of the Statute of West-
minster? Is the real question not rather one of prediction
of the possible reactions of a court in circumstances which, )
at the present, can scarcely be foreseen?. At this levely is
- any certainty ever possible? . Yet again, the rule that the

House of Lords is bound by its own decisions is founded -

upon decisions, and in particular one decision,™ of the House .
of Lords. , The logical difficulties in a doctrine of precedent

that ** pulls itself up by its own bootstraps ** are such that - :

- to say that this grundnorm or.part of .a grundnorm. is a -
hypothesis « or « presupposition - is not  merely the  best

theoretical approach. , It is an cxact descnptxon of the actual. s

) 5 4 :
law. s AL NG ,-'q'.-~r'~\‘ TS AL RS .ro" FIBS R |

A legal system is a lxvmg,,workmg thmg In. studymg e '
- 1t one is studying. the.complex . interrelations of many = .
- activities and many individual purposes.-Such a phenomenon =~

- can never be reduced to simiple terms., No'doubt, then, the
- Kelsenian - analysis |is 1 not ‘an .éxact picture of any.legal - '
- system ; ‘it .is .too. tidy.:: But that analysis does provide a -

"~ model of a legal system, rather as the demand and supply =~ =

- graphs of the economists provide a model of the working of
- an economiic system. - No actual system has Kelsen’s perfect
-+ hierarchy of norms. 'But all systems work in theory in the
- way Kelsen describes, and in practice they functxon i 8 Wiy
~ rather like the perfect Kelsenian system. s
It is, therefore, a major criticism of Professor Hart S
“book that he has seriously underestimated the force of
Kelsen’s views on several points, and that his theories are in
these respects less satisfactory than Kelsen’s. The other
main point has already been mentioned: it may be
suggested that perhaps it is not sufficient in the study of
jurisprudence to point out how rules, expressions and the
like are used. 'There are two reasons for this. One is that
- legal usage is much more complicated and fluctuating than

1¢ London Street Tramways, Lid. v. L.C.C. [1898] A.C. 875.

15 On these logical difficulties, see Dr. Glanville Williams in Salmond, Juris-
prudence (11th ed.), pp. 187-188; A. W. B. Simpson, ‘‘ The Ratio Decidendi
of a Case and the Doctrine of Binding Precedent ”’ in Ozford Essays in Juris-

prudence (0.U.P., 1961).
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Professor Hart’ sometlmes seems to appremate. Thus the o
formula*! It is the law that % 24s not nearly so confined - e

in its usage as he’ Seems to° suogest ‘and the xagueness of the: s

" Tules  gov ernmg the use:6f the word-#* obligation”’ vmay be -

~muchi ‘greater even than he admits.* *The second reason 18 5k

' ~ that'in studying the nature of law ‘one may be looking for .
<+~ more than an ‘account of the'way. the Tules’ work——one may -

% " be lookmg for the Thost’ typ1ca1 expression: fof law. “Thisis -
“not a“search for a metaphysrcal éssence=—it is ‘a search for
e *__the eletnent’ which is ‘above all-legal and~ which makes law
“unlike other systems of rules. “Ory it may be, it is the search
~ forta “model which: makes comprehenSIble the ‘complex -
“structure of a legal system. The reason why the c0mmand
E theory “maintains ~its fascination*is ‘that it” msxsts ‘on an -
element which; despite all unfay ourableanalyms, is still felt
to be typlcally and essentlally legal ‘However, this elerént
"_{should properly be‘expressed.” &3t remains fundamental that
"‘law not*only, m Professor Hart’s Words, s makes conduct
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