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Reflections on the Law

occasion . bike chus as, 1 suppose, in

A, speech oo an
& .

e mature of a commencement address: inspira.
tonai advice from ene who has alrcady traveled pare
of the road, designed w impress those who are about
W set our wirh the awesomeness of what lies ahead.
The more arduous the journey can be made ro appear

hostile Indians here, frightful mountains there,
burning deserts withour water or shelter — the more
credit is reflected on the speaker who has, after all,
grappled with these horrors and lived (o tell the tale
[ have listened to a good many of these speeches: the
unly one I can remember s one which Learned Hand
gave at a law review banquet a few months after Pearl
Harbor. There is nothing, said Judge Hand, which 2n
old man can, in all decency, sav to young men who are
about 1o go to war. Since there is not, in the spring of
1961, the immediate prospect of destruction which
concentraced our thought in the spring of 1942, 1
would not ber very heavily on the chance of effective
communication between my generation of depression
and war and your generation of prosperity and doons.
it is, of course, possible  give useful advice. On
she necasion when, along with several hundred orhers,
i was admuried 1o the bar of New York, my colleagues
and 1 were addressed by a justice of the Appellate Di-
vision. | know, said the learned jurisc, why most of
you took up the study of law: you had heard about
the large rrust funds which lawyers have frequent
opportunity to adminisrer. Whae | would like to say
w you (he wene on, fercely) is this; when you get
your hands on those trust funds, never forget thac the
coure which has the power to admit you w0 the bar
also has the power 1o disbar you.
Ask not, we may say in the cucrent grand siyle,
what the law can do for us
Thete is a sense in which it is true thae, while all
study tends . corrupe, the study of law corrupts ab-
sohitely The discipline which we have undergone
leaves none of us unmarked. We have & compulsion o
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see too many siles of things which sre easier o live
with when they are one-sided. We never go the whole
hog radical lawyers are less radical than other radi-
cals, conservauve lawyers ate less comservative than
other conservatives. We are the negotiators, the com-
promisers, the fixers, the go-betweens; discretion is
all our valor, we do not ride forth white-plumed to
battle; we know thar a bad peace is better than 2 good
war In & world where passion commands tie hearts
of men, we uphold the unglorious srandard of reason.

The untrained mind requires easy answers ro hard
questions, definite solutions 0 problems of wdefinite
dimensions. The popular man is the one who can
count the infinite, weigh the imponderable and meas-
uce the incommensurable. [ do not suppose that
charlaranism and quackery are inventions of ous own
age: the magician who can transmute base metals into
gold has always been with us and always will be. A
few hundred years ago he wore 1 pointed hat and had
the signs of the zodiac inscribed on his flowing robes
— which made identification casy, Today his costume
is Jess distinctive: che brief case is his symbol, the
electronic compurtee i his God, the Ford Foundation
is his prophet. You may know him by this: whoever
he is, wherever he 1s, whatever the discipline or mys-
tery he professes, he knows the truth, In human «ffaies,
truth is 2 commediry in short supply: anyoae who
claims w have cornered the market is necessarily
suspect.

For thirty years or 50 we have heard 2 great deal
about law and the social sciences and the frusfulness
of whar ace called interdisciplinary studies: s sute way
to success in the law schaol world is 10 set up a cousse
~ which, with & lictle luck, will busgeon oo 3 Grant
and may even fower into an Tnstitute — in Law sod
Something Else. It makes no particular dedference
what the Something Else is. 1 proposed a fitle while
ago that my own school set up an lnstituce of latra.
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sipltnary Studies, bt nothing seems to have come
g
My own observation has been dat lawyers and
CCOROMISIS 3¢ apt 0 get on quite well together and
even 1o have profiable interchaages. 1 actribute this w
the fact char the economises have been at work for a
hundred and fifty years or so since the days of Adam
Smuth and Ricardo each generation of economists has
scen the predictions of the precediag generation
proved weong. With each generation the predictions
become a litde less confident, the conclusions a little
more rentative, the premises more narrowly and
sharply defined The economists have loag since lost
their hold on Truth

Economists apart, collaboration with social sci
entists can be frustraring: the fault lies, 1 think, not
in the social scientists, who are typically men of grear
intelligence and charm, buc in the social sciences.
While these scientists lay claim to ninetcenth century
ancestors, their sciences suffered a rebirch around 1630
with the discovery of techniques, thoughr be ac-
curate, for finding cut what people really chink, in-
deed, whac people really are. The first generation of
anvehiong —— 2 revolution. a new science, a new schooi
of art — is marked by a ternible entbusiasm. Truth,
which has so long eluded our grasp, is now within
our reach. The new sciences arc pethaps nearing the
end of this firsc period: the carly results, concedediy,
were inaccurate, bur, then, the early techniques were
ctude; if the techniques can be refined just a lirdle
more, if the computers can be made (9 compute just
a little fascer, then, all ar once, we shall know every-
thing about everything and the land will fow with
milk and honey

it does not follow that when we Know everythiog
about everything we shall really know anything abour
anything — although, with wisdom, we may ia time
Jearn something about something Lawyers have Jung
been accustomed to deal with facts — suspiciously
and wazily, like the animal trainer veaturing into the
tion's cage. No lawyer will be surprised by the sub-
saance of the laze Felix Cohen’s wonderful epigram.
Prejudice is the term we us¢ © describe our oppon-
ent's facts, fact is che term we use 10 describe our own
if. as lawyess, we are specialists in any-
¢ specialists 1 the imperfecron of humag
knowledge, in the fallibihiy of humao thoughs Ia fifoy
or & huodeed years, ic may be, we and the social sci-
entists will have somethiog useful to say © each other.
At the moment we are much 100 numble for them.

prejudices
thing, we af
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We oursclves ate not always as carcful. as humble,
4s we should be fe scems 0 M that over the past
few yeass a grear deal of monscase has gone ford

about something called the rule of law — the rule of

Jaw, the phrase sometimes runs, in a free sacicty. One

of my colleagues and 1 have projected 2 cotlaborative
piece to be called. The Rule of Law in a Siave So-
ciety. We decided to write alternate senwences. be lost
the toss of the coin but has not yet [ am sorgy O
say, produced the first sentence.

If by “the rule of law” we mean that 2 society has
¢ the sdjudicarion of dis-
ad other individuals, of
or between com-

ser up a syscem of courts fo
putes between individuals a
between individuals and the siace,
the state, then we are mercly de-

peting agencies of
scribing a sociery in which barbarism or anarchy has
been replaced by a measure of civilization. We are
saying nothing about the quality or moral worth of
the society, except that it bas achieved a mechanism
for the orderly settlement of disputes. The society
ieself may be good or bad, free or slave: thas depends
o0 the substantive rules which the society has adopred,
aor on the existence of a procedural mechanism for
giving effect o them

“Rule of law” sometimes seems o mcan the ex
poss facto priaciple: that no man shall be punished
for doiag acts which the scate had not declared 10 be
crimes when he did them. This is a valuable principle
of jurisprudence. to the extent that any sociery is able
w0 live up o it, that society is on the way toward
becoming a good society. We should remind ourselves
(hat no sociery, including our own, has ever been able
10 live up to the principle fully, and that oaly a rela-
rively stable socicty can apply it at ail It is 1 believe,
(rue thar Engtand and the United States are the two
countries in the world which have, for a ceatury and
a half, most scrupulously adbered o the ex poss facro
priaciple. The European and Asiatic countries which
have more recently — and in some cases more than
once — passed through the wrmoil of revolution have
not been as scrupulous as we, nor could they have
been so. Ex post facto is the ueasused heritage of 2
way of life in which for generations the fabric of
society has not been ripped apase by violent hands

Since World War 1 the jdea has been puc forwasd
chat it is 2 good thing o exscuce feaders of the states
which lose & war, for war crimes, crimes apimt bu-
magicy and sc on, Clearly these men are being pun-
ished for acts which were not crimes, by the positive
law of cheir own countries, or indeed by inrernational
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aw, 3l the ume wi

'en they were’ committed, 1t s
g s heir acts offended the moral law,
: Al law, the universal sense of justice and that
¢ ,c?ef.om' they are noc being punished ex poit | l
1_'ms i 2 paltry juggling with words, The ex ‘:0;
facio principle, if « is o have any meaning ac all,

ik .
ust 'd?[ to Posxm'c and not (o nanural law. As a
matter of public rel .

said, Ruweyer, thar t

it was, arguably, a ;‘::;"Sﬂ:)r sad g A,
¢ y pood thing for the Allied Powers
“f put the Nazi leaders w death ac Nuremberg and
o e b
: it the Nutemberg crials
were bad chings and that the Eichimann erial is ao-
vthcr bad thing There are, however, various levels of
vtllscousc at which these trials can be defended: whar
s not permissible 15 for che defender o salve his
conscience by pretending — to himself or to others —
that the ex post facto principle has not been violated,
that the rule of law has not been weakened.

We are often invited to believe that the establish
ment of the rule of law on a world-wide scale will
somehow end the world's woubles. Law, we are wold,
ie's wonderful! 1f we have law, we shall have peace;
if we do not have Jaw, we shall bave war. People who
say this are getung che chicken and egg sequence
wrong [f we have peace, law — that is to say, the
peaceful setclement of dispures — will no doubc fol-
low. Bur all we are really saying is thac if we have
peace things will be peaceful. Taw is not a way of
geteing peace. Law — in the sense of not fighting
things out — presupposes the exisrence of a central
power which is visible, acknowledged, undisputed and
indisputable. Lzw — a Jegal order —- has always fol.
jowed, and never preceded, the creation of such a
power. Instead of ta'king nonscase abouc the ruie of
law and world peace we will do hetter to sefiect on
less plessant propositions. for example, that a small
couniry, whether it is a landiocked snass in central
Lurope or an island in the Caribbean, s ill advised w0
pursue a policy which is oficnsive to a near-by greae
Power.

Underlying much of the rule of law discussion is
aa idea which is never clearly acticulated: that if
people can be thoroughly enough indoctrinated 1n the
ruke of law, they wiil became obedient Juveniles will
cease o be delinquent, iminals will abandon crime,
sdaves will no longer revolt againse cheir Mastess and
o on. We shouid think a Jong aune before we accept
the idea thae obedience, docslity, passivity are the great
social virtues or that the prime function of Jaw is to
preserve the status quo. 1f we want 0 reach pGOPk
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10 respect “the law,” as in geocoai they should, we
auist not forger to tell them thar chere always &
limiting point at which disobedicnce 0 lew becomes
the wltimate virme . we st stop thort of counselling
Jews in Nazi Germany or Negroes in Mississippi that
they ought to obey the duly enacted ordinances and
resnilarions of the state

Lord Acton once remarked thar “Liberry, next o
religion, has been the motive of good deeds and the
cominan Pfc"fx( (lf ('fim(' ever siuce s SQL'-‘dS were
cown at Athens more thap two thousand years ago’
The greater the potencial of an idea for good, the
greater is its macching potential for evil There s 8
need for absolutes, Man must have scme ideas that
he believes in with all his mind sad beart and soul.
But there should be as few of these as it is posstblc 10
live by. In most human activity we should reserve
judgment and not rush in © conclusions, we should
patendy assemble evidence; we should insist on the
many-sidedness of things. We should proclaun, on a
heond scale, the necessity for disbelicf It is ofwn
necessary to ace decisively in a Joubtful situation, i
should not be necessary 1 pretend thar all Goubr has
been resolved before the action can be taken,

Whatever we do, let us keep in mind that we sre
the guardisns not of truth, which escapes us, but of
teason, a useful aithough not a pleasant traveling
companion.

-

These remarks, delivered at the third annusl publy-
cations banguer of the Law School in 1961, ure relev-
ant soday, We are pleased 1o publizh them
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