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Mr. Justice Holmes, Mr. Justice McReynolds,
and Mr. Justice Brandeis dissenting.

On Writs of Certiorari to the Supreme Court
of the Philippine Islands.

Separate actions in nature of quo warranto by
the Government of the Philippine Islands against
Milton E. Springer and others, and against
Gregorio Agonicillo and others. Judgments for
plaintiff in each case, and defendants bring

certiorari. Affirmed

See, also, 275 U. S. 519, 48 S. Ct. 122, 72 L.
Ed. —.
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City, and Jose Abad Santos and James Ross, both
of Manila, P. I., for petitioners

*195 Mr. Wm. D. Mitchell, Sol Gen. of
Washington, D. C,, Frederick C. Fisher, Special
Counsel, of Manila, P. I, William Cattron Rigby,
Lieutenant Colonel, Judge Advocate, of
Washington, D. C., Hugh C. Smith, Lieutenant
Colonel, Judge Advocate, and Robert P. Reeder,
Special Assistant to the Atty. Gen., for
Government of Philippine Islands.

+197 Mr. Justice SUTHERLAND delivered the
opinion of the Court.

These cases, presenting substantially the
same question, were argued and will be
considered and disposed of together. In each case
an action in the nature of quo warranto was
brought in the court below challenging the right
to hold office of directors of certain corporations
organized under the legislative **481 authority of
the Philippine *198 Islands; No. 564 involving
directors of the National Coal Company, and No.
573 involving directors of the Philippine National

Bank.

The National Coal Company was created by
Act 2705, approved March 10, 1917,
subsequently amended by Act 2822, approved
March 5, 1919. The Governor General, under the
provisions of the amended act, subscribed on
behalf of the Philippine Islands for substantially
all of the capital stock. The act provides:

“The voting power of all such stock owned
by the government of the Philippine Islands shall
be vested exclusively in a committee, consisting
of the Governor General, the President of the
Senate and the Speaker of the House of

Representatives.’

The National Bank was created by Act 2612,
approved February 4, 1916, subsequenily
amended by Act 2747, approved February 20,
1918, and Act 2938, approved January 30, 1921
The authorized capital of the bank, as finally
fixed, was 10,000,000 pesos, consisting of
100,000 shares, of which, in pursuance of the
legislative provisions, the Philippine Government
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acquired and owns 97,332 shares; the reaminder
being held by private persons. By the original act
the voling power of the government-owned stock
was vested exclusively in the Governor General,
but by the amended acts now in force that power
was ‘vested exclusively in a board, the short title
of which shall be ‘board of control,” composed of
the Governor General, the President of the
Senate, and the Speaker of the House of
Representatives.’ The Governor General was also
divested of the power of appointment of the
president and vice president of the bank,
originally vested in him, and their election was
authorized to be made by the directors from
among their own number. Provision was also
made for a general manager, to be appointed or
removed by the board of directors with the advice
and consent of the board of control. The manager
was to be chief executive of the bank, with an
annual *199 salary to be fixed by the board of
directors with the approval of the board of
control. Further duties were conferred upon the
board of control in connection with the
management of the bank which it does not seem
necessary to set forth.

It is worthy of note that this voting power has
been similarly devolved by the Legislature upon
at least four other corporations: The National
Petroleum Company, by Act 2814; the National
Development Company, by Act 2849; the
National Cement Company, by Act 2855; and the

\ National Iron Company, by Act 2862-and the

%) ycﬁm suggestion of the Solicitor General that this

Thdicates a systematic plan on the part of the
Legislature to take over, through its presiding
officers, the direct control generally of nationally
organized or controlled stock corporations would
seem to be warranted.

In pursuance of the first-quoted provision,
petitioners in No. 564 were elected directors of
the National Coal Company by a vote of the
government-owned shares cast by the Presidnet
of the Senate and the Speaker of the House; and,
in purusance of the second quoted provision,
petitioners in No. 573 were elected directors of
the National Bank in the same way. The
Governor General, challenging the validity of the

FOR EDUCATIONAL USE ONLY

legislation, did not participate in either elecuon
While there are some differences between the two
actions in respect of the facts, they are differences
of detail which do not affect the substantial
question to be determined.

On behalf of the Philippine government,
respondent in both cases, it is contended that the
election of directors and managing agents by 2
vote of the government-owned stock was an
executive function intrusted by the Organic Act
of the Philippine Islands to the Governor General,
and that the acts of the Legislature divesting him
of that power and vesting it, in the one case, in a
‘board,’ and, in the other, in a ‘committee,’ the
majority of which in *200 each instance consisted
of officers and members of the Legislature, were
invalid as being in conflict with the Organic Act.
The court below sustained the contention of the
government and entered judgments of ouster
against the petitioners in each case.

The congressional legislation referred to as
the Organic Act is the enactment of August 29,
1916, c. 416, 39 Stat. 545 (48 USCA s 1001 et
seq.), which constitutes the fundamental law of
the Philippine Islands, and bears a relation to
their governmental affairs not unlike that bome
by a state Constitution to the state. The act
contains a Bill of Rights, many of the provisions
of which are taken from the Federal Consttution.
It lays down fundamental rules in respect of
taxation, shipping, customs duties, ctc. Section §
of the act (48 USCA s 1041) provides:

‘That general legislative power, except as
otherwise herein provided, is hereby granted to
the Philippine Legislature, authorized by this act.’

And by section 12 (48 USCA s 1043) this
legislative power is vested in a Legislature, to
consist of two houses, one the Senate and the
other the House of Representatives. Provision is
made (sections 13, 14 and 17 (48 USCA ss 1044,
1045, 1048)) for memberships, terms, and
qualifications of the members of each house. By
section 21 (48 USCA s 1111) it is provided ‘that
the supteme executive power shall be vested i an
executive officer, whose official title shall be “the
Governor General of the Philippine Islands. ™" He
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is given ‘general supervision and control of all of
the departments and bureaus of the government
*¥482 in the Philippine Islands as far as i1s not
inconsistent with the provisions of this act.” He is
made ‘responsible for the faithful execution of
the laws of the Philippine Islands and of the
United States operative within the Philippine
Istands* Other powers of an important and
comprehensive character also are conferred upon
him. By section 22 (48 USCA s 1114) the
executive departments of the Philippine
government, as then authorized by law, are
continued until otherwise provided by the
Legislature. The Legislature is authorized by
appropriate legislation to *201 ‘increase the
number or abolish any of the executive
departments, or make such changes in the names
and duties thereof as it may see fit," and ‘provide
for the appointment and removal of the heads of
the executive departments by the Governor
General.’ Then follows the proviso:

‘That all executive functions of the
government must be directly under the Governor
General or within one of the executive
departments under the supervision and control of
the Governor General.’

Section 26 (48 USCA ss 1071-1074, 1078)
recognizes the existing Supreme Courl and courts
of first instance of the Islands, and continues their
jurisdiction as heretofore provided, with such
additional jurisdiction as should thereafter be
prescribed by law,

Thus the Organic Act, following the rule
established by the American Constitutions, both
state and federal, divides the government into
three separate  departments-the legislative,
executive, and judicial. Some of our state
Constitutions expressly provide in one form or
another that the legislative, executive, and
judicial powers of the government shall be
forever separate and distinct from each other.
Other Constitutions, including that of the United
States, do not contain such an express provision.
But it is implicit 1n all, as a conclusion logically
following from the separation of the several
departments. See Kilbourn v. Thompson, 103 U

FOR EDUCATIONAL USE ONLY

S 168, 190, 191, 26 L. Bd. 371. Asd thus
separation and the consequent exclusive chasactes
of the powers conferred upon each of the Gues
departments is basic and vital-not merely 2 matier
of governmental mechanism. That the principie it
implicit in the Philippine Organic Act does not
admit of doubt. See Abueva v. Wood, 45 Phil

Rep. 612, 622, 623, et seq.

It may be stated then, as a general rule
inherent in the American constitutional system,
that, unless otherwise expressiy provided or
incidental to the powers conferred, (he
Legislature cannot exercise either executive of
judicial power; the execulive cannot exercise
cither legislative or *202 judicial power. the
judiciary cannot exercise either executive or
legislative power. The existence in the various
Constitutions of occasional provisions expressly
giving to one of the departments powers which by
their nature otherwise would fall within the
general scope of the authority of another
department emphasizes, rather than casts doubt
upon, the generally inviolate character of this

basic rule.

Legislative power, as distingmished from
executive power, is the aathority to make laws,
but not to enforce them or appoint the agents
charged with the duty of such enforcement. The
latter are executive functions. It is unnecessary to
enlarge further upon the general subject, since it
has so recently received the full consideration of
this court. Myers v. United States, 272 U. §. 52,
478S.Ct. 21,71 L. Ed. 160.

Not having the power of appointment, unless
expressly granted or incidental (o its powers, the
Legislature cannot ingraft executive duties upon 2
legislative office, since that would be o usurp the
power of appointment by indirection, though the
case might be different if the additonai duties
were devolved upon an appointee of the
executive. Shoemaker v. United States, 147 U,
$. 282, 300, 301, 13 8. Cr. 361, 37 L. B4 1
Here the members of the Legislature who
constitute a majorty of the ‘board” and
‘committee,’ respectively, are not charged with
the performance of any legistative funclons or

© 2014 Thomson Reuters, No Claim to Orig. US Gav. Works.

Page 4



48 S.01 480 FOR EDUCATIONAL USE ONLY Page 5

277 U.S. 189, 48 S Ct. 480, 72 L.Ed. 845
(Cite as: 277 U.S. 189, 48 S.Ct. 480)

with the doing of anything which is in aid of the
petformance of any such functions by the
Legislature. Putting aside for the moment the
question whether the duties devolved upon these
members are vested by the Organic Act in the
Governor General, it is clear that they are not
legislative in character, and sull more clear that
they are not judicial. The fact that they do not fall
within the authority of either of these (wo
constitutes logical ground for concluding that
they do fall within that of the remaining one of
the three among *203 which the powers of
government are divided. Compare Myers v.
United States, supra, pages 117, 118 (47 S. Ct.
25).

Assuming, for present purposes, that the duty
of managing this property, namely, the
govemnment-owned shares of stock in these
corporations, is not sovereign but proprietary in
its nature, the conclusion must be the same. The
property is owned by the government, and the
government in dealing with it, whether in its
quasi sovereign Of its proprietary capacity,
nevertheless acts in its governmental capacity.
There is nothing in the Organic Act, or in the
nature of the legislative power conferred by it, to
suggest that the Legislature in acting in respect of
the proprietary rights of the government may
disregard the hmitation that it must exercise
legislative and not executive functions. It must
deal with the property of the government by
meking rules, and not by executing them. The
appointment of managers (in this instance
corporate  directorsy of **483 property or a
business, is essentially an executive act which the
Legislature is without capacity to perform
directly or through any of its members.

Whether the members of the ‘board” or the
‘committee’ are public officers in a strict sense,
we do not find it necessary to determine. They
are public agents at least, charged with the
exercise of executive functions and, therefore,
beyond the appointing power of the Legislature.
Stockman v. Leddy, 55 Colo. 24, 129 P. 220,
Ann. Cas. 1916E, 1052, involved a case very
much like that now under consideration. The state
Legislature had created a committee of ils own

members to investigate the rights of the state in
the flowing waters therein. The commitiee was
authorized 1o determine what sleps Wwere
necessary to be taken to protect the rights of the
state, to employ counscl, etc. There was no claim
that the investigation was for the purpose of
ascertaining facts to aid in future legislation or to
assist the Legislature in its legislative capacity,
but it was for the purpose*204 of enabling the
commitiee itself to reach a conclusion as to what
should be proper o do in order to protect the
rights of the state. The court, in holding the act
unconstitutional, said (page 31 ( 129 P. 223)).

‘In other words, the General Assembly not
only passed an act-that is, made a law-but it made
a joint committee of the Senate and the House as
its executive agent to carry out that law. This a
clear and conspicuous instance of an attempt by
the General Assembly to confer executive power
upon a collection of its own members.’

And the court held that this was invalid under
the provisions of the state Constitution respecting
the tripartite division of governmental powers.
See, also, Clark v, Stanley, 66 N. C. 59, 8 Am.
Rep. 488, State ex rel. Howerton v. Tate, 68 N. C.

546.

Petitioners seek to draw a parallel between
the power of Congress to creaie corporations as
appropriate means of executing governmental
powers and the acts of the Philippine Legislature
here under consideration. To what extent the
powers of the two bodies in this respect may be
assimilated we need not stop not to determine,
since the power of the Legislature to create the
two corporations here involved is not doubted.
But it is argued further that Congress, in creating
corporations for governmental purposes, has
sometimes devolved the voting power in such
corporations upon persons other than executive
officers. In the case of the Smithsonian
Institution, cited as an example, Congress
provided for a governing Board of Regents
composed in part of members of the Senate and
of the House. There are tow or three other
instances in respect of nonstock organizations of
like character. On the other hand, as pointed out
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by the Solicitor General, in the case of
governmentally organized or controlled stock
corporations, Congress has uniformly recognized
the executive authority in their management,
generally providing in express terms that the
shares shali be voted *205 by an executive
officer, and in no instance attempuing to grant
such power to one or more of its members. Many
instances of this kind are cited by the Solicitor
General, but it is not necessary to repeat his
enumeration. It is enough to say that, when we
consider the limited number of acts of Congress
which fall within the first class spoken of above,
as well as the peculiar character of the institutions
deslt with, and the contrary attitude of Congress
toward corporations of a different character, such
acts cannot be regarded as lending support to a
construction of the Constitution which would
justify congressional legislation like that here
involved As this court said in Myers v. United
States, supra, pages 170-171 (47 8. Ct. 43):

‘In the use of congressional legislation to
support or change a particular construction of the
Constitution by acquiescence, its weight for the
purpose must depend not only upon the nature of
the question, but also upon the attitude of the
executive and judicial branches of the
government, as well as upon the pumber of
instances in the execution of the law in which
opportunity for objection in the courts or
elsewhere is afforded. When instances which
actually involve the question are rare, of have not
in fact occurred, the weight of the mere presence
of acts on the statute book for a considerable
time, as showing general acquiescence in the
legislative assertion of a questioned power, is
minimized.’

And we are further of the opinion that the
powers asserted by the Philippine Legislature are
vested by the Organic Act in the Governor
General. The mient of Congress to that effect 1s
disclosed by the provisions of that act already set
forth. Stated concisely, these provisions are. That
the supreme executive power is vested in the
Governor General, who Is given general
supervision and control over all the departments
and bureaus of the Philippine govemment, upon

2014 Thomson Reuters. No Claim to Orig u
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him is placed the responsibility*206 for the
faithful execution of the laws of the Philippine
Isiands: and, by the general proviso, already
quoted, all executive functions must be directly
under the Governor General or within one of the
executive deparunents under his supervision and
control. These are grants comprehensive enough
to include the powers attempted 10 be exercised
by the Legislature by the provissons of law now
under review. Myers v. United States, supra.

It is true that section 21 contains 2 specific
provision that the Govemor General shall appoint
such officers as may now be appointed by the
Governor General, or such as he is authorized by
this act to appoint, or whom he may hereafter be
authroized by law to appoint. And it is said that
the effect of **484 this is to confine (he Governor
General's powers of appointment within the limits
of this enumeration. The general rule that the
expression of one thing 1s the exclusion of others
is subject o exceptions. Like other canons of
statutory construction, it 1s only an aid in the
ascertainment of the meaning of the law, and
must yield whenever a contrary intention on the
part of the Jawmaker is apparent. Where a statute
contains a grant of power enumeraung certain
things which may be done and also a general
grant of power which, standing alone, would
include these things and more, the general grant
may be given full effect if the context shows that
the enumeration was not intended to be exclusive,
See, for example, Ford v United States, 273 U. §
593, 611, 47 S. Ct. 531, 71 L. Ed. 793, Portland
v. N.E T. & T. Co,, 103 Me. 240, 249, 68 A,
1040: Grubbe v. Grabbe, 26 Or. 363, 370, 38 P
182; Swick v. Coleman, 218 11. 33,40, 75 N. E
807; Lexington ex rel. v. Commercial Bank, 130
Mo. App. 687, 692, 108 S. W 1093; McFarland
v. M. K. & T. Ry. Co., 94 Mo. App. 336, 342, 68
S. W. 105.

Applymng these principles, we are unable o
accept the contention that the enumeration here in
question is exclusive in the face of the general
provisions already quoted, and particularly of that
one which declares that *207 all executive
functions are vested directly in the Governot
General ot under his supervision and coutrol. It is

S Goy. Works.
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true that this provision 1s i the form of a proviso,
and it i1s argued that it is therefore nothing more
than a definition by negation of the power given
to the Legislature in the same section. But an
analysis of the section, whiﬁg ls reproduced so far
as pertinent 1n the margin, shows, though not
wholly beyond doubt, that the power given to the
Legislature is itself a proviso. In other words,
both the grant of power to the Legislature and the
grant of power 1o the Governor General are in
form provisos to the general provisions of section
22 which precede them. It is difficult to assign to
cither proviso the general purpose of that form of
legislation, which is merely to qualify the
operation of the general language which precedes
it. We think rather that both provisos are to be
construed as independent and substantive
provisions. As this cowrt has more than once
pointed out, it is not an uncommon practice in
legislative proceedings to include independent
pieces of legislation under the *208 head of
provisos. See Georgia Banking Co. v. Smith, 128
U.S. 174, 181, 9 S. Ct. 47, 32 L. Ed. 377, White
v. United States, 191 U. S. 545, 551, 24 S. Cu
171, 48 L. Ed. 295; Cox v. Ham, 260 U. S. 427,
435,43 8. Ct. 154, 67 L. Ed. 332.

FN1. Sec. 22. That, except as provided
otherwise in this act, the executive
departments  of  the  Philippine
govemment shail continue as now
authorized by law until otherwise
provided by the Philippine Legislature.
When the Philippine Legislature herein
provided shall convene and organize, the
Philippine Commission as such, shall
cease and determine, amd the members
thereof shall vacate their offices as
members of said commission: Provided,
that the heads of executive departinents
shall continue to exercise their executive
functions untl the heads of departments
provided by the Philippine Legislature
pursuant to the provisions of this Act are
appointed and qualified. The Philippine
Legislature may thereafter by
appropriate  legislaton increase the
number or abolish any of the execulive
departments, of make such changes in

the names and duties thereof as it may
see fit, and shall provide for the
appointment and removal of the heads of
the executive departments by the
Govemor General: Provided, that all
executive functions of the govemment
must be directly under the Govemor
General or within one of the exeuctive
departments under the supervision and
control of the Governor General. * * *
48 USCA s 1114

Finally, it is urged that, since no action has
been taken by Congress under section 19 of the
Organic Act (48 USCA ss 1052-1054), requiring
all Jaws enacted by the Philippine Legisiature to
be reported to Comgress, which reserves the
power to annul them, the legislation now under
review has received the implied sanction of
Congress, and should not be disturbed. Clinton
v. Englebrecht, 13 Wall. 434, 446, 20 L. Ed. 659,
is cited in support of this contention. In that case
jurors were summoned into the legislative courts
of the territory of Utah under the provisions of
acts of Congress applicable only to the courts of
the United States. This court held that the jurors
were wrongly suramoned, and a challenge to the
array should have been sustained. The court,
however, proceeded also to examine the jury law
enacted by the territorial Legislature, and
declared it to be valid. In the course of the
opinion it was said that, since the simple
disapproval by Congress at any ume would have
annulled that law, it was not unreasonable to infer
that it was approved by that body. In the later
case of Clayton v, Utah Territory, 132 U. S. 632,
10 S. Ct 190, 33 L. Ed. 455, an act of the same
territory, providing for the appoiniment of certamn
officers was held to be void as in contravention of
a provision of the teritonal Organic Act vesting
in the Governor the power to appoint such
officers. Dealing with the same point here made
this court said (page 642 ( 10 S Cu 193

‘It is twe that in a case of doubtiul
construction the long acquiescence of Longress
and the general government may b resotred (0 a5
some evidence of the proper constrection
the vahdity, of a law. This principle is more
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applicable to  questions relaung  to the
construction of & statute than to matters which go
o the power of the Legislature to enact it. At all
events, it can hardly be admitted as a general
proposition that under the power of *209
Congress reserved in the organic acls of the
territories (o annul the acts of their Legislatures
the absence of any action by Congress is to be
construed to be a recognition of the power of the
Legislature to pass laws in conflict with the act of
Congress under which they were created.’

*#485 The inference of an approval by
Congress from its mere failure to act at best rests
upon a weak foundation. And we think, where the
inference is sought to be applied, as here, to a
case where the legislation is clearly void as in
contravention of the Organic Act, it cannot
reasonably be indulged. To justify the conclusion
that Congress has consented to the violation of
one of its own acts of such fundamental character
will require something more than such inaction
upon its part as really amounts (0 nothing more
than a failure affirmatively to declare such
violation by a formal act.

Whether the Philippine Legislature, in view
of the altemative form of the provision vesting all
executive functions directly under the Govetnor
General or within one of the executive
departments under his supervision and control,
might devolve the voting power upon the head of
an executive department or an appointee of such
head, we do not now decide. The Legislature has
not undertaken to do so; and, in the absence of
such an attempt, it necessarily results that the
power must be exercised directly by the Governot
General or by his appointee, since he is the only
executive now definitely authorized by law to act.

The judgments in both cases are affinmed.

Mr. Justice HOLMES (dissenting).

The great ordinances of the Constitution do
not establish and divide fields of black and white.
Even the more specific of them are found to
terminate in a penumbra shading gradually from
one extreme to the other. Property must not be
taken without compensation, but with *210 the
help of a phrase (the police power), some
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r destroyed for public use
without paying for 1t if you do not take (0o
much. When we come 10 the fundmmental
distinctions it is still more obvious that they must
be received with a certain Jatitude or our

propeity may be taken o

government could not go 0n.

To make a r_u_'?gf conduct applicable o an
individual who but for such action would be free

from it is to legislate-yet it is what the judges do
whenever they determine which of two competing
principles of policy shall prevail. At an eatly
date it was held that Congress could delegate o
the courts the power to regulate process, which
certainly is lawmaking so far as it goes.
Wayman v. Southard, 10 Wheat. 1, 42, 6 L. Ed.
253, Bank of the United States v. Halstead, 10
Wheat. 51, 6 L. Ed. 264. With regard to the
Executive, Congress has delegated to it or to
some branch of it the power 10 impose penalties,
Oceanic Steam Navigation Co. v. Stranahan, 214
U.S. 320,29 S. Cu 671, 53 L. Ed. 1013; to make
conclusive determination of dutiable values,
Passavant v. United States, 148 U. S. 214, 13 S,
Ct. 572, 37 L. Ed. 426; to establish standards for
imports, Buttfield v. Stranahan, 192 U. S 470, 24
S. Ct 349, 48 L. Ed. 525; to make regulations as
to forest reserves, United States v. Grimaud, 220
U.S. 506, 31 S. Ct. 480, 55 L. Ed. 563, and other
powers not needing to be stated in further detail.
Houston v. St. Louis Independent Packing {08,
249 U. S. 479, 39 S. Ct. 332, 63 L. Ed. 717,
Union Bridge Co. v. United States, 204 U. S. 364,
27 S. Ct. 367, 51 L. Ed. 523; Ex parte Kollock,
165 U. S. 526, 17 S. Ct. 444, 41 L. Ed. 813
Congress has authroized the President to suspend
the operation of a stature, even one suspending
commercial intercourse with another country,
Field v. Clark, 143 U. S. 649, 12 8. C1. 495,36 L
Ed. 294, and very recently it has been decided
that the President might be given power to change
the tariff, J. W. Hampton, Jr, & Co v United
States (April 9, 1928) 276 U. §. 394, 48 S Ci
348, 72 L. Ed. 624. It is said that the powers of
Congress cannot be delegated, yet Congress has
established the Interstate Commerce Commission,
which does legislative, judicial and executive
acts, only softened by a quasi, makes regulations

1 © 47
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48 S Cr 480
217 U.S. 189, 48 §.Ch. 480, 73 L Ed. 845
(Cte as: 277 ULS, 189, 48 S.Ct. 480)

486, 34 S Cu 986, S8 L. Ed 1408, issues
reparation  orders  and  performs  execulive
functions in connection with Safety Apphance
Acts, Boiler Inspection Acts, ete. Congress also
has made effective excursions in the other
direction. It has withdrawn jurisdiction of a case
after it has been mgued. Bx parte McCardle, ?
Wall. 06, 19 L Ed. 264, It has granted an
ampesty, notwithstanding  the  grant 10 the
President of the power to pardon Brown v.
Walker, 161 U 8. 591, 601, 16 §. Ct. 644, 40 L.
Ed. 819, A territorial Legislature has granted a
divorce. Maynard v. Hill, 125 U. § 190, 8 S. Cu.
723, 31 L. Ed. 654. Congress has declared lawful
an obstruction to navigation that this court has
declared unlawful  Pennsylvania v. Wheeling &
Belmont Bridge Co, 18 How. 421, 15 L. Ed. 435.
Parallel to the case before us Congress long ago
established the Smithsonian Institution 10
question which would be to lay hands on the Ark
of the Covenant; not to speak of later similar
evercises of power hitherto unquestioned, so fat

as 1 know,

It does not seem to need argument to show
that however we may disguise it by veiling words
we do not and cannot carry oul the distinction
between legislative and executive action with
mathematical precision and divide the branches
into wateright compartments, were 1t ever 50
desirable 1o do so, which I am far from believing
that it is, ot that the Constitution requiies

The only qualification of such latitude as
otherwise would be consistent with the three-fold
division of power, is the proviso in section 22 of
the Oiganic Act ‘that all executive functions of
the government must be directly under the
Governor General or within one of the executive
departments,’ ete. Act of August 29, 1916, ¢. 416,
10 Stat. 553, U. S. C ut 48, s 1114 That does
not appear (o me (o govemn the case. The
corporations concerned were private corporations
which the legislature had power to incorporate
Whoever **486 owned the stock the corporation
did not perform funcuions of the government
This *212 would be plain if the stock were in

private hands, and if the government bought the

stock from private owners the functions of the

© 2014 Thomson Reuters. No Claim to Onig US Gov

FOR EDUCATIONAL USE ONLY

pot be changed. If I am right
in what 1 have said I think that ownership would
not make voting upon the stock an executive
function of the government when the acts of the
corporation were not. I cannot believe that the
Legislature might not have provided for the
holding of the stock by a hoard of private persons
with no duty to the government other than to keep
it informed and to pay over such dividends as
might accrue. It is said that the functions of the
board of control are not legislative or judicial and

corporations would

therefore they must be executive. I should say
rather that they plainly are no part of the
but rather

executive functions of the government
fall into the indiscriminate residue of matters
within legislative control. 1 think it would be
lamentable even to hint a doubt as (o the
Jegitimacy of the action of Congress in
establishing the Smithsonian as it did, and I see
no sufficient reason for denying the Philippine

Legislature a similar power

Mr. Justice BRANDEIS agrees with  this

M. Justice MCREYNOLDS (dissenting).

opinion.
oes much

[ think the opinion of the majority £
beyond the necessities of the case.

The Organic Actis careful to provide:

“That all executive functions of the
government must be directly under the Govemor
General or within oen of the executive

departments under the supervision and control of

the Governor General.'

A good reason lies behind this limitation

which does not apply to our federal or state
governments. From the language employed, read
in the light of all the circumstances, perhaps it is
ble to spell out enough to averthrow the

possi
Jegislation. Beyond that Iv :ls

challenged
unnecessary to go.

USs., 1928
Springer v. Government of Philippine Islands
277 U.S. 189, 48 S Ct. 480, 72 L.Ed. 845
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