WuaT Law Is LIKE

George P. Fletcher

iy & HILOSOPHY.” Norman Malcolm lectured repeatedly, “1s
not the history of philosophy.™ Philosophy is not a matter of
citing great philosophers and explicating their texts. The in-
quiring mind confronts a philosophical puzzle. The problem demands
thought, without authoritative books at one’s side, without great minds
leading the way. The model, of course, was Ludwig Wittgenstein. Mal-
colm had studied with the great iconoclast,? who went through a crises of
confidence, rejecting his first great work, the Tractatus,” and then devel-
oping a wholly new philosophical position in the Philosophical Investiga-
tions.* Malcolm insisted that we, his adoring undergraduates, think with
the clarity and courage that defined the hfe of his master.

It is not easy to do philosophy in the tradition of Wittgenstein and Mal-
colm. The human mind gravitates toward authority—the Bible, great
teachers, poets, gurus, even judges. Lawyers, in particular, are captives of
authoritive constitutions, statutes, cases, and ruling doctrines. We cannot
make a move without citing a source as a backup.

Perhaps this is the way it should be, for as lawyers or legal theorists, we
speak in a particular legal culture and tradition. We cultivate that tradi-
tion. even as we dissent and subject it to criticism. The tradition is de-
fined by the authorities that have shaped it. Blackstone, the First
Amendment, and Marbury v. Madison—these sources command a kind
of respect with American lawyers that German or [ranian lawyers feel
only for the central texts of their traditions. But the habit of deferring to
sacred or established texts runs against the grain of philosophical thought.
In the tradition exemplified by Wittgenstein, reasoncd argument—not
authority—is the only basis for assenting to a claim of truth.

It is remarkable, therefore, that we can sustain philosophical inquiry
about the law. 1 greel Dennis Patterson’s book with enthusiasm as an
attempt to probe, in a legal context, the classical philosophical conun-
drum about the nature of truth. Patterson tells us that his book will focus
on a single problem: “What does it mean o say that a proposition of law
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is true?”s We can see already that we are on the verge of coping with a
serious puzzle, for if law s hased on recognizing authorities, then how can
there be any truth in the law at all? The law would seem to be nothing
more than the teachings and prescriptions of its leading texts, and these
might in fact bear only a contingent connection to truth

Patterson’s book tantalizes us with the conundrum it presents.
Whether his own “post-modern” solution works should be of less concern
than his having ininates a serious conversation about 1ssues with which
we should be concerned. Engaging in a weonversation” with the views of
other legal theorists, Patterson concludes that these writers—with one
surprising exception®—offer us little insight toward understanding the na-
ture of truth in law. In offering his own view 1 chapter eight, Patterson
draws much strength from philosophers, such as Wittgenstein, Quine, and
putnam.” But when he cites these works at length, one has the nagging
feeling that Patterson backslides into arguing like a lawyer, though with
different sources of authority. He quotes from leading philosophers as
though thewr charismatic authority were sufficient to carry the argument.

It should be obvious that nothing could be truc simply because a greal
philosopher said so. Fven my personal philosophical hero. Immanuel
Kant. sometimes slipped into errant nonsense.® Philosophers create no
precedents.  They legislate no binding propositions. Their influence
comes not from the authority of power but solely from the clarity of rea-
soned argument.

. WHAT 1S POST-MODERN JURISPRUDENCE?

If the greats have no particular authority that derives from their status,
then surely movements per s¢ have no authority—even if they are the
dominant point of view at a particular time. Yet. for some reason, it 1s
very important for Patterson to show his colors as a “post-modern.” He
locates himself in what he takes to be a movement and offers us a "post-
modern jurisprudcncc"---lhc title of his final chapter.

| confess that T find this odd. The Church fathers would never have
described themselves as “prc-m()dcms;" Rousscau and Kant would never
have proclaimed themselves as members of the “modernist” movement
Labels are designed for those who observe the actions and thoughts ol
others and feel the need 1o classify what they sce. Those who think, par-
ticularly those who think originally, break the hounds of conventional la-
hels. Why should legal theorists today—feminists, cconomists, crits, and
now p()st-m()clcrxls'¢~clzlssi1‘_\’ themselves and think it appropriate to state

———————————
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the camp to which they belong? Perhaps this is just the way lawyers are.
We cling to authority—if not always to the authority of statutes and cases
then to the seeming vahdation of numbers. If so many people think this
way, there must be something to it!

I’cr.haps the need to identify oneself has something to do with the per-
§pcctwahsm that has crept into the American academy. The assumption
s 1bzn everyone has a perspective, a point of view, and the best thing to
do is to own up to one’s own rooted vantage point on the world.

Perspectivalism should be foreign to the philosophical mind. For the
perspectivalist, argument and conversation are not a common search for
truth. Reason, they say, is merely the activity of reporting about how the
world looks from one’s point of view. The arch-perspectivalist Stanley
Fish claims that he sees no difference between reason and rhetoric.”
Surely Patterson seeks to persuade us of his account of law not by rheto-
ric but by reason, whether we are members of the post-modern fraternity
or not. He is not merely reporting on his “perspective” to the hke-
minded but seeking through reasoned argument to reach anyone willing
1o think anew about the problem of truth in law. Therefore, I regret to
say, the entire discussion of post-modernism 1s irrelevant. Locating one-
self as part of a movement is not an argument.

Despite 1ts irrelevance, 1 confess that 1 found Patterson’s discussion of
modernism and post-modernism illuminating.'® Taking my cu¢ from ar-
chitecture, 1 had thought that post-modernism was simply an “anything
goes™ attitude toward mixing styles and genres. But no, Patterson insists,
post-modernism is itself a coherent position, representing a rejection of at
least one of three propositions in the modernist point of view. Relying on
the “authority” of other writers.!! Patterson offers us three axes of the
modernist view. The three axes arc all variations on the theme of atoms
and wholes. In the modernist view, knowledge builds on the individual
atoms called perceived facts about the world. Society consists of individ-
uals, and language is constituted by an accumulation of individual refer-
ences to the world. The basic idea, then, is that the world is captured n
the atoms of facts, individuals and sentences, and then these atoms accu-
mulate and constitute the whole—either of knowledge, of society, or of
language.

The post-modern view represents a departurce of this way of building
wholes out of accumulated atoms. The whole comes to take precedence
over the parts. The whole of knowledge becomes the grid for validating
the significance of atoms within the whole. The community becomes the
wimk;w for understanding the rooted individual. And the web of lan-
puage becomes the matrix for understanding individual propositions. In
Jhort the metaphor of the “atom” gives way to the metaphors of the

e ————————— e ———— -
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“grid,” “rootedness,” and the wweb.” lsolation yields 10 inter-connectiv-
ity. This, I hasten to add, is my own interpretation and simplification of
the complicated schema that Patterson draws from the writings ol others.

Patterson’s own synthesis of the same material 1S captured in this sen-
tence: “To put the post-modern alternative 1n a nut-shell, the modernist
picture of sentence-truth-world 1s replaced with an account of under-
standing that emphasizes praclice, warranted assertability, and
pragmatism.”!?

This dense sentence requires some amplication. The contrast 1s be-
tween an atomistic focus on sentences as they relate to the world and a
holistic understanding of the way “competent actors” function within sys-
tems of thought. Patterson’s view about truth in law derives from his
endorsing the “truth” arrived at by making warranted assertions within a
practice. His answer 10 the question, “What does it mean to say that a
proposition of law is true?” is simply put: “The answer is not that it is
true if it names a relation between a proposition and some state of affairs
but that it is true if a competent legal actor could justify 1ts assertion.””

Now 1 think this statement is simply false. Did the Supreme Court (a
group of competent legal actors, 1 presume) justify its assertion (re., In
the written opinion) in Bowers V. Hardwick'* that a state’s prohibition of
homosexual sodomy 1S compatible with the federal constitutional right to
privacy? Well, it is hard to know what “justify” means in this context. If
it means did they back up their arguments with authority and “warrants”
as well as any competent legal actors could, 1 think the answer is yes. In
the conclusion of chapter eight, Patterson focuses precisely on this mode
of making warranted assertions in the law as his understanding of the
practice of justifying assertions.!’s Yet making the best argument they
could for an interpretation of the Constitution does not mean that the
judges got it right, that their proposition of law was true.te In fact, I think
they got it wrong, as do many commentators and lower courts. But thats
not the point. Whether they go it right or wrong depends on the decision
itself—not just on whether their opinion was “justified” under the rele-
vant legal materials.

And what if I ask today: Is Bowers good law? s it still true that a
state’s prohibition of homosexual sodomy 15 compatible with the federal

12. Id. at 161

13. Id. at 152

13, Itis always good tocite 3 case in a law review article. See Bowers v 1 {urdwick, 478
U.S. 186 (1986).

1S PATTERSON, supra note 5, at 169-79.
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right. But, ol coune, then they would not have 1o be competent-—just olhice-holders, and
they would not have to “justify” therr wassertion” at all.




WHAT LAW IS LIKE 1603
constitutional right to priv |

C

a2t iC 'a?

qUL:Sl‘lOH. You could KA )' .;Ym.l, should have trouble answering the
d}ecmon and stressing thatr;: ;, YES " answer simply by citing the ('(.)’urt‘s
the C T as never be s £ 3 ,
-ourt tself, You could warr: “&cn overruled or disavowed by
general attitude of scorn ; arrant a “no” answer by pointing to the
arguing that, as a n‘la:irj\ 2 th(.: |9gal community toward the decns‘i(m an]:J
tions strike me as war b punciple, the decision is wrong.!? Both pos:
actor. But BOW(;rg b rgn‘:cd. as a justified assertion by a competent lcgal
3 18 either good law or it is not. If the notion of truth

has any agreed u &
It cannot be lhepc(z:rs\cct)}:\-:f:t‘ l't is that both A and not-A cannot be true.
right to privacy and does l;(_?:df_“illlar statute violates the constitutional
e Tt lhal.“a ot violate the constitutional right to privacy.
actor could justify its assertir();?‘ﬂgsil:‘;”; Of‘law Is true if a competent legal
ston that Bowers is both sanst asd ~h'la:isle wc’caurs;c‘ it lcad§ to the conclu-
: Now, when 1 make this statcment‘thataP ‘:lt i S‘a-mc l~l'm‘c'
simply making a warranted assertion wilhinaa e
am aware of. ‘I T TG certam practtcc_’? Not that [
scripti(mto(f) th :;: thaft lf',fa“lfrmn o i bty Aatlndp by
’ : < m o m i fe > .
ribin v sl whc“}fcrn&\;?edsc(/,\u?zjcrtl:?n I(li'v.v,. l(Il »Y()‘uld be inter-
Patterson’s thesis was correct). In other W(: da cht:a - s
dince: betetih e : ‘- o l’ g, t cn, .15 no correspon-
¢ between Patterson’s thesis and the world as it is. Thinking and

arguing n this way seems to commit me to a tenet of the “modernist”
scl.\m)l. If that be the case, I welcome the label—however irrelevant it
might be. Yet if 1 am a modernist, Patterson must be on my side. The
only way he can defend his claim about the nature of truth in law is to
show that it does indeed provide a good account of American law as we
know it. He cannot defend his claim by arguing simply that 1t 15 a war-
ranted assertion in a practice’ called legal philosophy. Who cares
whether other people say that Patterson’s assertion is warranted? We
want 1o know whether it is true.®

Patterson’s book is so engaging, not by virtue of his thesis about truth
in law (1o which he, in fact, devotes very few pages), but because it forces
the reader to rethink the question: What is law like? What are the fields
that stand in an analogical relationship o law? Patterson draws heavily
on the analogies between language and law and between natural science
and law. Philosophical reflections about these two ficlds nourish his re-
jection of “modernism™ in favor of his clzums" about trmh as warranted
assertability. After cxploring their appeal, I reject both of these analogics
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and defend a third. The thesis that emerges al the end of this article
might startle: To understand truth claims in law, you should think of law
as analogous to religion.

1. IS LAW LIKE LANGUAGE?

The theory of language provides many seductive metaphors and analo-
gies for other fields. Inspired by Chomsky’s theory of universal gram-
mar,?! many legal theorists draw on the notion of “deep structure™? o
explain the way in which principles are embedded in the law. The notion
of “grammar” appeals to many conceptualists who defend their abstract
schemes as the “grammar” of legal discourse.2? But above all, it is the
theory of meaning that spins its influence in neighboring webs of thought.

To explore the impact of theories of meaning, we need to review some
different positions that can be taken in this debate.

One way that language that relates to the world, arguably, 15 to
reproduce In it grammatical structure the way in which actions and ob-
jects related to each other in the world. Therefore, if I say that “A hits
B." 1 conceive of a world in which A and B exists independently of “hit-
ting” and in which the action flows in real time, as it does in the simple
noun-action-object syntax from A to B This, I think, is something like
the view that Wittgenstein presents in the Tractatus.®* He reportedly
gave up this position during the First World War when an [talian acquain-
tance made an obscene Florentine sign at him. Wittgenstein realized im-
mediately that this gesture carried meaning, but that it no way pictured
the world. This realization led to his abandoning the picture theory of
language and challenging, as well, the reference theory of meaning. The
latter view requires a short detour.

A. THE REFERENCE THEORY OF MEANING

The test of whether language communicates is whether the recipient—
the listener or reader-—can make sense of the sounds, gestures, Of mark-
“speaker” to the recipient “listener.” Makmg
in the transmission. NOw, exactly
Many are those who

ings transmitted from the
sense implies that there is meaning
what “mecaning” is a greal philosophical puzzle.
think that meaning consists in referring 10 something in the world——a
view called the “reference” theory ol meaning.””
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One should not underestimate the appeal of this theory of meaning.
One of the ways we teach language t0 children is by pointing to objects
;md telling them what the object is called, i.e., by ostensive definition. It
is sensible to think, therefore, that a language, when fluently spoken, is
tied somehow to the method by which it was learned.

_If 1 am standing in a museum and I say. “1like that painting." my friend
might ask, “Which one do vou mean?” «] mean that one, the Van Gogh
over there,” I might answer, pointing at the same time to a painting
across the room. When I say “that painting,” I am undoubtedly referring
to a specific painting.

The reference theory of meaning works for demonstrative pronouns
and proper nouns, but it cannot account for all the words and functions of
even very simple languages. Think. for example, about the names of col-
ors. It would be implausible to think that every time 1 said “red.” 1 had a
patch of red in my mind to which I was referring. How children grasp
that a single feature unites red cars, red roses, red dresses, and red sun-
sets strikes me as onc of the mysteries of language learning. But grasp it
they do. And when they talk about red things thereafter, they could not
be simply referrng to 2 specific instance of red—as though they carried
around in their heads a video of the moment in which they grasped the
difference between a thing and its color.

The point applies as well to abstract nouns used in the law: rights, cor-
porations, culpability, justification, rules, principlcs——the list barely has
limits. No one learns how to use these words by ostensive definition.
There is no entity out there called “rights” 10 which we refer when we
talk about the right to life or the right to have an abortion. H.L.A. Hart
persuasively made this point in onc of his early articles about the nature
of language In law.20 The notion of speech acts, as developed by the phi-
losopher John Austin, helped philosophers appreciate that we do many
things with language other than describe and refer to things.?” When we
speak about rights and eXCUses and property and justifications, wc arc
making moves in the language game called legal discourse. As Hart pul
il we arce, among other things, “ascribing rights and rcspons‘ihilily.“-’-*'

B. MuUANING AS Ust:

The use of the term “languagc game™ in the preceding paragraph is a
bit premature. | have yetto explain the breathtaking alternative Wittgen-
i developed o the picture theory of language. Having abandonced the

ste
offort to explain all of language as 4 replication of the world, Wittgenstein

shifted m the Philosophical fnvestigations 10 INQUITIcs based on localized,
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very basic, interactive uses of language. He imagines what happens when
someone gives clementary orders and another person follows: Lift that
bale. tow that barge. What occurs, as he imagines it, is @ very simple
interaction between two people. One speaks and the other does
something.?”

Thus was born the notion of the language game. People use language
to accomplish certain tasks. For example, take the notion of fairness.
Enter any kindergarten classroom and watch children playing with a sin-
gle ball or Lego set. Sooner or later, one of them will complain that an-
other is not sharing, that he or she is “not fair.” The charge of unfairness
is a ool that children quickly learn to protect their interests. Not sharing
is paradigmatic unfairness. The children learned the language game of
protecting oneself and criticizing others.

As Hart argues, the abstract language of the law should generally be
understood in this way.* We develop modes of interaction in legal dis-
course in order to transfer property (“This 1s yours™), get married (“1
do™). make contracts (*It’s a deal™), criticize the actions of others (*It
was his fault™), and justify our actions (“She hit me first™). The abstract
language of the law serves these kinds of purposcs. Their use between
people confers meaning on abstract terms. We know what “corpora-
tions” and “rights” are when we learn how to use the terms

I do not think we have to represent Wittgenstein as saying that we
never refer to things when we speak. Sometimes We do: sometimes we do
not. We could imagine a language game of referring. Rather than infer
some grand systematic truth from the Philosophical Investigation (which
would be contrary to the spirit of the enterprise), I wish to concentrate on
two important methodological lessons that | have learned from working
with Wittgenstein's ideas:

Lesson One. Do not suppose the existence of any abstract entity unless
you can prove it. The method of the Philosophical Investigations is to
ridicule arguments of the forms: “You must be referring to a patch of red
in your head when you say red: otherwise vou could not be using the
word correctly.”?" The test for whether 1 usc the word correctly-
whether T understand the meaning of the erm—depends on whethe ]
ase it correctly. | qeed not make up entiies that somehow must be there
in order to make sense of using language.

[esson Tivo. Language is an irreducibly soctal phenomenon. This 1s a
critical point, sometimes expressed as Wittgenstein's rejection ol private
language. The conception ol language conveyed in the Tractarus resenys
bles the image of Adam, standing alone in the world, without lEve, nam-
ing the animals that pass hefore him.3? Somehow as the lion passed by
he knows that the appropriate word for the lion is “lion.” The AMmazing

——

29, WITTGENS TN, suprd note <, at Y
). See Hart, supra note 20.
3 WITITGENSTERN, suprd note 4. at 25

3% Cronesis : | 9-20.
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assumplions are first that without language he could even perceive the
difference between the tiger and the lion and further that he could re-
member t'he word “lion” the next time he encountered the same animal.

If you indulge in these assumptions, you could be easily led to some-
thing like the reference theory of meaning. Adam must have registered a
thIOgraph of the first lion in his mind and each time he sees the same
animal he compares it with the photograph and concludes, “Yup, that’s
the lion.” What happens, however, when he encounters another lion—
perhaps a female, a little smaller, with a slightly different mane? Or the
lion is crippled and can not walk. How is he supposed to know that the
divergence from the photograph is not so great that 1t must be a different
animal? The reference theory of meaning has no answer to these puzzles.

Language is learned In interaction with other people who typically cor-
rect you when you call a tiger a “lion.” Imitation and correction are in-
trinsic to acquiring language. The striking fact is that all native speakers
learn to speak correctly, even sometimes develop their own languages
without overtly correcting each other at all. The important point of
Wittgenstein’s theory of language, however, is that Robinson living alone
on an island could not have had a language. He could draw pictures of
things, but there would be no way, without interacting with others, t0
remain consistent in his use of sounds.

The great shift in the theory of language, then, is from thinking of an
individual standing alone against the world, as does Adam in Genesis, to
thinking of language as embedded in social interactions with others.

Law, like language, 1s an irreducibly social phenomenon. We develop a
legal culture in order to live with others in harmony. But this, 1 believe 1s
where the analogy between language and law ends. The theory of mean-
ing cannot help us understand the nature of truth in law, for meaning and
truth have little to do with each other. The inquiry about truth presup-
poses that we understand the meaning of the proposition; otherwise wc¢
would hardly know how to decide whether it is truce or not.

There is a tempting and seductive analogy, however, between the refer-
cnce theory of meaning and the correspondence theory of truth. Patter-
<on identifics both as aspects of the modernism he rejects under the label
“sentence-truth-world.” Both theories—meaning as reference and truth
4s correspondence—connect individual sentences (or words) to the
world. But as I will show in the next section, it makes perfectly good
sense o follow Wittgenstem on the theory of meaning as use and yet
nsist on a correspondence theory of truth. '

1. IS LAW LIKE NATURAL SCIENCE?

Let us apply the \\’illgcnslcmi;xn method and inquire, in what sort ol
janguage games does the question ol truth arise? Suppose I look outside
and see that itis raining and 1 reply, “No. i’s not. the weather 1s lousy.”
Though the word “truth™ 15 not used, this kind of exchange is typically
taken to be about the guestion ol truth. 1t would be casy to continue Of
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first born.**
SOIll\:lk:?c\\,v\tl;:t ?rfxf:zr'adl-gmmc change provides some support for Patter-
g always obtains within the prevailing system, or para-
digm of thought. A true proposition is one that a competent player in the
paradigm can assert, and that will find acceptance by other participants in
the paradigm. Of course, the assertion must be made on the basis of data.
The “competent player” must also assert that the proposition is true—not
just for the particular paradigm, but for all paradigms. No self-respecting
thinker would accept an argument simply on ground of loyalty to other
devotees of the paradigm. A “competent actor” within the actor must
present his or her claims not as it is interpreted within a particular theory.
but as an accurate representation of the world as it is.
If we carry this way of thinking to the extreme, We arrive at an alterna-
tive way of thinking about truth. Propositions arc true if they cohere
within a system of thought, or paradigm, generally accepted in @ commu-
nity. This, take it, is what it means for a competent actor to justify an

assertion, namely, to show how it fits snugly within the generally accepted

paradigm of the moment. In this sense, one could say with patterson that
an assertion 1s true if a competent actor could justify 1t in particular, 0

other adherents of the same paradigm.
There are, of course, limits to the view that all science proceeds within

paradigms that shape and structure particular factual claims. The claim
that the earth is flat remains fairly clear regardless of the paradigm. To
those who think that any proposition can be true—given a suitable theory
in which it 1s coherent—I say 1 am SOITY. The Flat Earth Society will not
win many serious adherents even from those willing to jump through all
the necessary theoretical hoops.

In the end, however, Kuhn’s theory of scientific revolutions provides
tlittle comfort for those who think that truth is no more than “warranted
assertability.” For example, take Copernicus’s thesis that the orbits of the

jancts around the sun must be round becausc that view made the most
Initially, the scientific community felt compelled
to reject Kepler's counter-evidence that the orbits are in fact clliptical,
but eventually the factual evidence won oul. Kepler's victory has nothing
to do with coherence ot warranted assertability. His view triumphed for
the old fashioned reason that it was better supported by the evidence.

Kuhn's theory ol puradigmalic change provides the best analogy be-
tween natural science and the law. One might even think that something
like a paradigmatic change has occurred in the application of ccunom{g
analysis to legal problems, particularly with torts. Today, at least n aca
demic writing, s difficult to 1gnore the impact of Con,\.c. Calabrese, and
posner. The legal cconomists might think their success 1s due to the n-
rinsic power of then theories, but then they would misunderstand the
and fall of mtellectual fads. The popularity of economic theories ol

sense within the theory.
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aw r tp . - '
lr‘;on”ia) t;ll us much more a_bout the people with whom these theores

$ n.dtedt an about the law itself. Many thinkers, craving the seeming
exactitude of economics, may delight in the new and different for its own

sake.

In modest ways, Kuhn's views are suggestive in thinking about the 1m-
pact ()f new theories n academic legal thinking. Does it follow that natu-
ral science s the correct model for understanding the truth of
propositions n the law? I do not think sO. Note the following very basic

limitations on the analogy.
i Science is universal. If there is a revolution in science, it is ac-
cepted everywhere, by everyone who calls himself or herself a scien-
tist. You cannot hold a different view simply because your scientific
(radition differs. It 1s inconceivable that France would follow Ptol-
emy and Italy would adopt Copernicus. But law 15 culture-specific.
The legal economists or the natural lawyers can have a great effect
upon one legal culture and absolutely no influence on another.
Truth in science 1S universal. Truth in Jaw need not extend beyond @

particular culture.
2. Scientific revolutions arc complete and irreversible. If Coperni-
cus prevails over Ptolemy, Darwin over Lamarck, Einstein over
Newton, the triumph s definitive. There are no dissenting opinions.
But the law respects its dissenters. The economists could never to-
tally displace the tort theorists who believe in corrective justice. No
matter what the field, a seemingly rejected view may return and re-
establish itself. Science proceeds by rejecting the old and adopting
d no new. ldeas

For the law, however, there is no old an
No serious

the new.
ther in cyclical fashion.

and paradigms replace cach 0
thinker will ever claim again that the earth is the center of the uni-

verse, but the legal ideas of the ancients can always return t0 fashion.

The most significant features of legal culture arc that law is both cul-
(ure-specific and concerned about truth. This peculiar combination rep-
end of respect for authority and pursuit of truth based on
reason. The law demands a sensibility that is simultaneously obedient
and philo.sophicnlly rebellious. Only one other field unites these appar-
ently contradictory ways of thinking: rehigion.

resents a bl

V. LAW IS LIKE RELIGION

The great religions of the West are all based on holy texts, precisely as
l“f" s bascd on the authority of constitutions, statutes, and cglséﬂ l;riés; '.
ministers, and rabbis arguc about the origin of the univc;\'é.'nul .tl‘\:
hun_mn condition on the basis of their texts, precisely as la\avvcr‘s~ r :l ' ;
their authoritative sources o defend their p()sili(m;. i s
Yq divine revelation n the Bible and other texts stands In const:

tension with reason. Authority must vield to the dicl'ucs‘ f{ LQIM(““
sense and reasoned argument. i\'lamml{idcs absorbed lh(c x'éu:)oncc(z;]:;:m:l

: co-
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I;\ces ;fmir;?:t“l;s‘gt?olrh; ;Z:’;l::l t(r\a;dl‘tu‘m.‘_‘xand Thomas Aquinas assayed
ot . . ..ns‘tlams.-6 As in legal argument, theo-

o ans must interpret their authoritative sou di oD INVa-
riably adapts the ancient mate 1als P I

erials to the visions of reason and common
sense.

: As lav'vycrs seek justice and the rght in interpreting their sources, reh-
gious thinkers seek to fathom their own ultimate issues by applymng the
wisdom of their traditions. Both ways of life admit of lhé possi'bilitv of
ll_’llth‘ but in both the truth 1s SO difficult to capturc that most peéplc
simply embrace their authorities in a gesture of piety.

Interestingly, legal cultures also have their believers. their agnostics.
and their atheists. Advocates are usually believers—or at least they ar-
gue as though they were believers in achieving justice in particular cases.
Atheists make less convincing lawyers, for the most they can do is cite the
< the dead residue of history. To understand the mner dynamic

e—of a constitution or of the Bible—1he reader
that the text seecks 10

sources 4
of an authoritative sourc
must have a mind open to the ultimate issuc

address

The law is more like religion than the practitioners of either are likely
to recognize. Lawyers think of themselves as engaged 1n 2 purely secular
can it have anything 1o do with a God-oriented sysiem of
thought? And the religious are unlikely to se€ their mirror iMage in the
arguments of lawyers about whether homosexual sodomy should be pro-
tected under the constitutional right to privacy. But lawvers and theolo-
gians shar¢ a pursuit of ultimate truth 1n the context of culture-specific
traditions. They must mediate between the demands of umversal reason

and their localized respect for particular sOurces.
lose but uneasy relationship 10 moral-

Both law and religion stand mac

ity. The practitioners of both would like to think their disciphines incor-
indeed, teach morality. Because of the role of potentially
however, lawyers must respect anomalies like the Fu-
§lave Law and religious believers must accept the reality of God’s
and to Abraham 10 sacrifice his son Isaac. Because their authori-
ot always moral, both law and religion end up endorsing vViews
nd abhorrent.

d religion extend into the details.

activity, so how

porate and,
arubrary authority,
gitive
comm [
tics are n
that sensitive free-thinkers fi

The structural similarities of law an
German criminal lawyers describe their theorics of rcsponsihilitics as
“dogmas,” thus using the same word that the Catholic Church uses 1o
describe its articles of faith. We arc not typically aware of it. but our term
«doctrine” has the same origin as the idea of wise teachings.

The similarity between religion and faw cmerges as well in perceptions
of the “other.” Religions, of course, arc notorious 1or delegitimating
those of other faiths and treating them as less than worthy imls‘i‘dcrf‘

15 See Mosis Manonirs, T ;
%% P J : winEs, The ] : Prure :
e Guipt: oF 11E PERPLENED (Shlomo Pmes trans

1963).
36, See generally ST. THOMAS AQUINAS, SUMMA Mmirorociat (1916)
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Lawyers do the same. Law for the common lawyer is law written in Eng-

lish. For the German lawyer, the only relevant sources are written In
German. The French are equally xenophobic. For the jawver in each
tradition, the only relevant sources are those close to home. The German
Civil Code is as foreign (o an American lawyer as is the Talmud to @
Buddhist, or the Koran to a Protestant. 1 know of no disciplines as intel-
lectually parochial as both law and religion.

Yet both law and religion share a vearning to brea
confines and to find the truth about ultimate issues—of justice. in one
case. and the meaning of human existence, in the other. This is just the
beginning of a longer project. 1f we recognize, as lawyers. how much we
are like those schooled in a religious faith. we will come closer 10 under-

standmg the problem of truth in law.

k out of the parochial




